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THE  SECOND  CHAMBER 
PROBLEM 


INTRODUCTION 

THE  most  striking  general  fact  which  emerges  from  the 
following  composite  survey  of  Second  Chambers,  ex- 
perienced in  all  parts  of  the  constitutionally  governed 
world,  is  that  practically  everywhere  there  is  a  recognized 
Second  Chamber  problem,  and  nowhere  has  that  problem 
been  solved.  The  struggles  which  in  England  have  followed 
the  extension  of  the  franchise  upon  which  the  First  Chamber 
is  elected  have  been  paralleled  in  every  country  where  de- 
mocracy is  the  recognized  mode  of  government.  Even  where 
the  Second  Chamber  has  been  established  upon  a  "  demo- 
cratic basis  "  difficulties  have  not  been  avoided  ;  indeed  it 
would  be  possible  to  contend  that  they  have  even  been 
enhanced.  Everywhere  there  is  a  dissatisfaction  and  irrita- 
tion, a  feeling  that  the  secret  of  combining  constitutional 
stabil  ity  with  legislative  efficiency  has  not  yet  been  discovered. 
A  large  number  of  experiments  have  been  and  are  being  tried, 
but  the  most  that  can  be  said  for  the  best  of  them  is  that  they 
give  a  little  less  general  dissatisfaction  than  the  rest. 

During  the  present  session  the  Prime  Minister  has  promised 
to  produce  in  the  form  either  of  a  Bill  or  of  Resolutions  the 
Liberal  Government's  proposals  for  the  reconstitution  of  the 
House  of  Lords.  But  it  is  worthy  of  note  that  little  or  no 
public  interest  is  being  taken  in  the  matter.  We  are  on  the 
verge  of  what  on  the  face  of  it  will  be  a  constitutional  revo- 
lution, yet  the  subject  scarcely  finds  a  place  even  in  the 
monthly  reviews,  still  less,  of  course,  in  the  daily  or  weekly 
press.  The  cause  of  this  remarkable  apathy,  we  suggest,  is 
that  ordinary  men  of  all  parties  instinctively  recognize  a 
certain  futility  in  the  attempt  to  construct  a  Second  Chamber 
which  shall  be  in  harmony  with  twentieth  century  ideas  of 
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popular  government  and  at  the  same  time  shall  serve  any 
useful  purpose  whatsoever.  The  Conservative  sees  a  Second 
Chamber  in  Canada  successfully  blocking  the  proposal  of  the 
Conservative  Premier  to  contribute  Dreadnoughts  to  the 
British  Navy.  The  Liberal  sees  a  Second  Chamber  in  the 
Australian  Commonwealth  entirely  controlled  by  Labour 
being  used  to  cause  the  maximum  of  embarrassment  to  a 
Liberal  Government.  The  Labour  politician  sees  Second 
Chambers  in  most  countries  acting  as  mere  brakes  on  a  legis- 
lative machine  which  from  his  point  of  view  cannot  grind  fast 
enough.  Moreover,  Conservative  politicians  and  others  who 
do  actively  desire  a  Second  Chamber  simply  for  the  purpose 
of  putting  on  the  brake  recognize  that  the  real  political  issues 
of  the  future  will  be  mainly  in  the  region  of  finance,  and  that, 
however  a  new  Second  Chamber  may  be  constructed,  it  is 
impracticable  in  the  present  state  of  public  opinion  to  propose 
to  give  it  authority  in  this  sphere.  Thus  no  party  is  greatly 
interested  in  discovering  and  putting  forward  any  particular 
solution  of  the  problem. 

Nevertheless,  the  problem  has  got  to  be  faced.  The 
present  working  of  the  Parliament  Act  is  manifestly  unsatis- 
factory, involving  as  it  does  a  positively  criminal  waste  of  the 
time  and  energies  of  the  Government  and  the  House  of  Com- 
mons. It  is  not,  however,  necessarily  to  be  regarded  as  a  fair 
sample  of  the  way  in  which  it  is  likely  to  work  when  the 
Upper  House  has  become  accustomed  to  the  limitations  of  its 
powers,  and  has  learned  to  make  use  of  the  possibility  of 
bargaining  which  it  still  possesses  ;  and  if  all  parties  could  be 
persuaded  to  shelve  the  subj  ect  indefinitely,  it  is  arguable  that 
that  would  be  for  the  moment  the  wisest  if  not  the  most 
heroic  course.  The  heroic  course  is  that  advocated  by  the 
Labour  Party  and  here  expounded  by  Mr.  Philip  Snowden, 
namely  the  frank  establishment  of  Single-Chamber  govern- 
ment. But  we  fear  that  this  policy  is  not  at  present  likely  to 
find  wide  acceptance.  The  conventional  idea  that  a  Second 
Chamber  is  the  only  safeguard  against  tyrannous  misgovern- 
ment  by  one  party  caucus  or  another  is — so  at  least  we  all 
assume — very  deeply  rooted  ;  it  is  to  be  found  even  amongst 
the  most  "  advanced  "  politicians  ;  and  it  cannot,  as  a 
matter  of  practical  politics,  be  ignored. 

At  all  events  we  must  suppose  that  it  is  the  intention  of  the 
Government  neither  to  leave  things  as  they  are  nor  to  abolish 
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the  Second  Chamber  altogether.  And  so  it  becomes  necessary 
to  consider  what  form  of  Second  Chamber  is  likely  to  afford  a 
maximum  of  protection  against  the  admitted  evils  of  ill- 
considered  party  legislation  with  a  minimum  of  constitu- 
tional friction  and  interference  with  the  ordinary  course  of 
Parliamentary  business.  There  appears  to  be  a  very  preva- 
lent idea  that  the  "  progressive  "  plan  is  popular  election. 
But  the  one  thing  that  seems  to  us  to  be  clear  is  that  the  case 
against  a  populaily  elected  Second  Chamber  is  overwhelming. 
A  popularly  elected  body  must  necessarily  be  organized  on 
party  lines,  which  in  itself  is  enough  to  destroy  its  usefulness 
as  a  revising  body.  If  a  majority  of  its  members  are  hostile 
to  the  Government  its  opposition  will  be  indiscriminate,  if  a 
majority  are  supporters  it  will  provide  no  check  worth  con- 
sidering. On  the  other  hand,  a  directly  elected  Second  Cham- 
ber will  always — and  with  justice — claim  that  its  popular 
mandate  is  as  valid  as  that  of  the  Lower  Chamber,  a  claim 
which,  since  the  Government  can  only  be  responsible  to  one 
Chamber,  is  calculated  to  bring  about  a  maximum  instead  of 
a  minimum  of  constitutional  friction.  Indirect  election  is,  of 
course,  a  possible  alternative,  but  the  experience  of  France 
seems  to  indicate  that  this  system  combines  the  vices  and 
excludes  the  virtues  of  all  others.  It  seems  therefore  neces- 
sary, in  order  to  ensure  the  absolute  and  unquestioned 
supremacy  of  the  Lower  House,  to  fall  back  on  some  form  of 
nomination.  It  must  not,  however,  as  Canadian  experience 
warns  us,  be  nomination  by  the  Government  of  the  day  as  a 
reward  for  political  services,  since  that  method  inevitably 
introduces  those  paity  divisions  which  it  is  our  chief  object  to 
avoid.  Some  other  principle  of  appointment  must  be 
discovered. 

A  possible  solution  is  suggested  by  the  existing  practice  of 
the  House  of  Lords  in  connexion  with  its  functions  as  the 
final  Court  of  Appeal  in  actions  at  law.  It  is  not  beyond  the 
bounds  of  possibility  that  a  Second  Chamber  to  act  purely  as 
a  revising  body  might  be  constituted  on  analogous  lines.  The 
Government  of  the  day  might  be  trusted  to  make  the  appoint- 
ments, provided  that  a  system  of  well-understood  qualifi- 
cations could  be  devised.  We  will  not  attempt  to  lay  down 
here  what  the  precise  qualifications  should  be,  but  it  is 
evident  that  if  the  Second  Chamber  is  to  be  an  efficient 
revising  body  it  should  be  quite  small,  and  the  qualifications 
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should  be  strictly  technical  ones  and  should  ensure  the 
presence  of  legal  knowledge,  and  of  both  central  and  local 
administrative  experience.  There  would  be  no  pretence  of  its 
being  a  "  representative  "  assembly,  and  so  it  would  not  be 
tempted  to  dictate  the  principles  and  objects  of  legislation. 
Its  functions  would  be  advisory  and  interpretive.  Its  effec- 
tive power  would  depend  upon  the  moral  authority  and  the 
capacity  to  influence  public  opinion,  which  if  it  did  its  work 
efficiently  it  would  rapidly  gain  ;  and  its  statutory  powers  of 
delaying  legislation  need  be  no  more  than  sufficient  to  enable 
it  to  call  the  attention  of  the  country  to  the  fact  that  it  had 
raised  certain  objections  to  this  or  that  Government  measure. 
We  put  forward  this  suggestion  not  as  a  complete  and 
finished  solution  of  the  problem,  but  rather  as  a  sketch  de- 
signed to  indicate  some  at  least  of  the  requisites  of  the  ideal 
Second  Chamber.  A  possible  alternative,  for  example,  to 
appointment  by  the  Government  might  be  election  by  the 
House  of  Commons  on  lines  similar  to  the  Norwegian  plan, 
except  that  it  would  probably  be  considered  desirable  not  to 
limit  the  field  of  selection  to  persons  already  members  of  the 
Lower  House.  A  study  of  the  various  articles  that  follow, 
however,  will,  we  believe,  lead  most  readers  to  agree  with 
us  that  the  essential  points  in  the  creation  of  a  satisfac- 
tory Second  Chamber  are  (i)  that  party  divisions  should  be 
eliminated  as  completely  as  possible,  (2)  that  there  should  be ■ .  * 
no  question  of  equal  and  conflicting  authority  as  between  the 
two  Chambers,  and  (3)  that  the  Second  Chamber  should  be  a 
"  revising  "  Chamber  in  the  true  sense,  not  an  "  estate  of  the 
realm,"  should  represent  not  public  opinion,  or  even  any 
section  of  public  opinion,  but  expert  knowledge,  and  should 
therefore  be  composed  of  persons  appointed  primarily  for  their.  - 
technical  qualifications.  The  problem,  as  we  have  said,  is  one 
which  so  far  has  not  been  solved  in  any  part  of  the  world.  It 
might  be  added  that  it  is  England  which  is  responsible  for 
the  very  existence  of  the  problem,  and  that  therefore  it  is 
peculiarly  our  duty  to  discover  a  solution.  Our  double- 
Chamber  system,  which  before  the  rise  of  modern  democracy 
was  a  perfect  enough  instrument  of  government,  has  been  the 
example  which  the  rest  of  the  world  has  followed  to  its  own 
hurt.  We  have  now  not  to  repeat  the  mistakes  which  other 
nations  have  made,  but  to  endeavour  to  offer  them  a  new 
example  of  efficient  popular  government. 


II 

THE  HOUSE  OF  LORDS  AND  ITS 
FUTURE 

By  Professor  J.  H.  Morgan 

Writing  some  four  years  ago — to  be  precise,  in  the  West- 
minster Gazette  on  December  2nd,  1909,  the  day  on  which 
the  House  of  Commons  met  to  consider  the  unprecedented 
situation  created  by  the  rejection  of  the  Finance  Bill  of  1909 
by  the  House  of  Lords — I  venture  to  say  that  that  bold 
anachronism  had  changed  the  face  of  English  politics  : 
"  Many  things  besides  the  veto  of  the  House  of  Lords  are 
likely  to  undergo  a  scrutiny,  above  all  that  strange  feudal 
anomaly  in  the  modern  world  by  which  a  political  right  is 
assimilated  to  the  law  of  incorporated  hereditaments  and  a 
constitutional  veto  is  parted  in  lots  among  the  peers  like  so 
many  '  sporting  rights.'  "  Perhaps  it  required  no  great  pers- 
picacity to  say  so  much  ;  I  recall  the  sentence  merely  to  show 
what  a  long  way  we  have  travelled,  prepared,  as  apparently 
all  of  us  now  are  (Unionist  as  well  as  Liberal),  to  put  an  end  to 
that  anomaly,  however  unprepared  we  may  be  as  to  what  we 
are  to  substitute  for  it.  If,  however,  it  be  true,  as  Burke  says 
it  is,  that  no  time  is  so  fit  for  changes  in  the  English  Constitu- 
tion as  a  time  of  general  confusion,  "  when  everything  is 
already  broken  up,"  then  certainly  we  are  happy  in  our 
opportunity.  For  nothing  is  so  characteristic  of  both  the 
historic  parties — I  do  not  presume  to  speak  for  the  Labour 
Party — at  the  present  moment  as  their  readiness  to  contem- 
plate a  complete  transformation  of  the  Constitution,  and  each 
appears  to  be  hustling  the  other  in  its  eagerness  to  proclaim 
the  necessity  not  only  of  "  Reform  "  of  the  House  of  Lords, 
but  of  "  Devolution,"  whatever  that  may  mean.  This  makes 
the  task  of  the  critic  none  too  easy,  for  all  the  landmarks  are 
changed,  and  if  peerages  with  a  seat  in  Parliament  are  to  go, 
many  things  will  go  with  them — among  others,  in  all 
probability,  the  whole  of  that  curious  learning  of  "  privilege  " 
which,  unobtrusive  though  it  is  and  little  known  outside  the 
House  of  Commons  (perhaps  not  very  well  known  within  it), 
is  the  real  pressure-gauge  of  the  legislative  machine.  When 
the  temper  of  the  one  House  to  the  other  is  high,  it  rises  ; 
when  it  is  low,  it  sinks.  He  who  really  wants  to  understand 
.how  the  two  Houses  have  conducted  themselves  towards  one 
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another  must  have  in  his  mind  a  complete  chart  of  the 
readings  of  that  pressure-gauge  within  the  last  seven  years. 
He  who  has  recorded  those  pressures  for  himself  will  know 
that  during  the  last  two  years  a  Second  Chamber,  in  the  sense 
of  any  real  meaning  of  the  word,  has  not  existed  in  this 
country.  There  has  been,  and  still  is,  a  state  of  war,  and  the 
House  of  Lords  has  been  placed  under  martial  law.  The 
House  of  Lords  is  warned  off  the  field  of  legislative  revision 
by  the  vigilance  of  the  Commons  in  "  smelling  out  "  money, 
as  the  Speaker  once  put  it,  in  most  of  their  lordships'  amend- 
ments (an  easy  thing  to  do  when  legislation  nowadays  spells 
money  in  nearly  every  clause)  and  raising  the  cry  of 
"  Privilege."  With  something  very  like  despair  of  its  co- 
operation, the  Government  have  reduced  Ministerial  repre- 
sentation in  the  House  of  Lords  to  seven  Departments  out  of 
39 — great  Departments  (Army,  Navy,  Board  of  Trade,  Local 
Government  Board,  and  so  on)  are  represented  by  Lords-in- 
waiting  and  other  Court  domestics.  The  Lords  have  reta- 
liated by  repudiating  all  responsibility  for  legislation,  with 
the  result  that  the  Parliament  Act,  which  was  intended  to 
chastise  the  Lords  with  whips,  has  chastised  the  Commons 
with  scorpions,  and  legislation  to-day  has  become  the 
prerogative  of  the  Cabinet. 

The  rule  that  a  Bill,  to  take  advantage  of  the  three  sessions 
rule  of  the  Parliament  Act,  must  re-emerge  each  time  from 
the  House  of  Commons  as  "  the  same  Bill  "  has  stamped  such 
measures  with  all  the  marks  of  plenary  inspiration,  and  the 
"  suggestion  "  stage  has  served  only  to  emphasize  this  by 
introducing  a  new  rule  into  procedure — that  no  private 
member  can  propose  amendments  without  the  previous  con- 
sent of  the  Cabinet.  This  is  bad  enough,  but  it  is  worse  that, 
as  the  chances  of  life,  as  an  insurance  actuary  would  say,  of  a 
Bill  under  the  Parliament  Act  depend  on  its  being  born  in  the 
first  or  second  (at  most  the  third)  session  of  a  Parliament,  as 
many  Bills  as  possible  must  be  introduced  in  the  first  two  or 
three  years  of  a  Government's  existence.  Not  only  must  they 
be  introduced,  but  they  must  be  passed  if  the  advantage  of 
the  Parliament  Act  is  to  be  secured.  The  early  sessions  are 
thus,  beyond  all  precedent,  prolonged,  while  the  debates 
themselves  are  no  less  exceptionally  shortened.  To  hold  a  Bill 
over  from  one  session  to  the  next  is  now  not  to  be  thought  of  ; 
the  Parliament  Act  has  given  a  new  lease  of  life  to  the  absurd 
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rule  that  a  Bill  expires  with  the  session  if  it  is  not  passed 
before  the  end  of  it.  Upon  the  scamped  work  of  these  early 
sessions  the  Government  dare  not  improve  if  it  would  : 
"  disinterested  management,"  for  example,  wore  a  plausible 
air  in  the  Lords'  amendments  to  the  Scottish  Temperance 
Bill,  and  many  members  would  have  liked  the  Government, 
on  the  second  presentation  of  the  Bill  to  the  Commons  to 
adopt  them  as  their  own,  but  to  do  so  would  have  been  to 
risk  the  advantages  of  the  Parliament  Act  by  depriving  the 
Bill  of  its  "  same  "  character,  and  the  House,  enmeshed  in 
the  web  of  its  own  devising,  was  commanded  to  repeat  the 
tedious  lesson  of  the  earlier  session.  I  could  multiply 
instances.  It  is  enough  to  say  that  the  Parliamentary  session 
has  been  invested  with  an  unnatural  rigidity,  Parliament 
itself  has  become  an  automatic  machine  grinding  out  legis- 
lation to  pattern,  and  bound  to  go  on  to  the  full  limit  of  its 
statutory  term,  while  the  Parliament  Act,  instead  of  serving 
the  purposes  of  compromise,  has  been  perverted  to  the  uses  of 
electioneering.  The  Lords  hold  up  legislation  as  long  as  they 
can,  and  whether  they  pass  it  sooner,  as  is  the  case  of  the 
Insurance  Bill,  or  later,  as  is  the  case  of  the  Home  Rule  Bill, 
they  repudiate  all  responsibility  for  it.  The  policy  of  the 
Lords  towards  Liberal  measures  appears  to  be  :  Reject  them 
if  we  can,  pass  them  if  we  must,  but  on  no  account  amend 
them,  for  that  would  be  to  admit  responsibility  for  them,  and, 
which  would  be  far  worse,  even  to  improve  them.  In  either 
case  debate  is  transferred  from  Parliament  to  the  hustings 
and  the  Press,  neither  House  deliberates,  and  both  manoeuvre 
for  positions  at  the  next  election. 

I  have  gone  into  the  operation  of  the  Parliament  Act  in 
some  detail  because  I  believe  it  is  only  by  a  close  analysis  of 
the  facts  as  they  are,  and  not  by  any  vagrant  incursions  into 
the  Constitutions  of  foreign  countries,  that  we  are  likely  to 
find  a  way  out  of  this  confusion.  When  the  late  Professor 
Esmein,  whose  death  all  jurists  have  cause  to  deplore,  said 
that  almost  all  foreign  countries  had  borrowed  the  institution 
of  a  Second  Chamber  from  Great  Britain,  he  was  well  within 
the  mark,  but  they  were  able  to  borrow  it  in  proportion  as 
they  were  able  to  misunderstand  it.  Superficial  resemblances 
of  form  often  conceal  profound  differences  of  function,  and 
the  chief  function  of  the  Upper  Houses  in  most  foreign 
countries  is  to  support  the  Ministry  against  the  Lower  one,  or 
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it  may  be  to  preserve  the  principle  of  equality  of  States  in  the 
one  against  the  preponderance  of  numbers  in  the  other.  In  no 
case  does  the  Ministry  occupy  that  intermediate  position 
between  the  Commons  and  the  electorate  which  is  peculiar 
to  our  own  country  ;  it  is  either  almost  wholly  independent 
of  both  Houses,  as  in  the  United  States,  and  secure  in  its  term 
of  office,  or  wholly  dependent  on  them,  as  in  France,  where 
Ministries  come  and  go  and  both  Houses  run  on  to  the  full 
length  of  their  statutory  term.  The  Ministry  administers, 
the  Chambers  legislate,  and  their  Committees  have  an  auto- 
nomous life  of  their  own.  This  is  putting  things  as  tersely 
and  therefore  as  broadly  as  possible.  If  one  were  to  go  a  little 
deeper  and  enter  into  Parliamentary  procedure  we  should 
find  greater  differences  still.  In  France,  for  example,  which 
Professor  Dicey  and,  I  believe,  Lord  Bryce  regard  as  the 
nearest  analogy  we  can  find  in  our  quest,  a  "  bill  "  does  not 
mean,  as  it  does  here,  the  nursling  of  a  session,  whose  putative 
father  is,  and  must  be,  a  member  of  the  House  of  Commons  ; 
it  means  a  Presidential  decree,  and  it  survives  the  death  of 
the  Ministry  which  begat  it,  the  session  which  nursed  it,  and 
even  the  Parliament  in  which  it  was  born.  That  alone  will 
serve  to  show  how  different  the  law,  the  procedure,  and  the 
vocabulary  of  the  two  Constitutions  are. 

Now,  it  would,  of  course,  be  possible  to  say  that  all  this 
proves  nothing  except  my  timidity.  Why  not,  someone  may 
ask  (I  believe  some  Labour  members  have  asked  it),  get  rid  of 
this  superstitious  regard  for  the  sanctity  of  the  Cabinet  with 
its  "  responsibility  "  for  legislation,  which  is  apt  to  look  so 
like  the  irresponsibility  of  Parliament,  its  prerogative  of 
Dissolution,  which  is  not  less  fatal  to  the  independence  of 
members  than  were  the  prerogatives  of  the  Stuarts — why 
not,  in  short,  conceive  of  the  Cabinet  as  being,  what  Bagehot 
called  it,  and  what  it  certainly  never  was,  but  what  the 
French  Cabinet  as  certainly  is,  a  "  Committee  of  the  House  of 
Commons,"  and  substitute  the  prerogative  of  the  Commons 
to  dissolve  the  Cabinet  for  the  prerogative  to  dissolve  the 
House  of  Commons  ?  Why  not  substitute  the  co-operation  of 
free  Committees  of  both  Houses,  as  in  America  and  in 
France,  for  that  obstruction  of  the  one  by  the  other  which 
ministers  so  industriously  to  Ministerial  autocracy  ?  This 
is  plausible,  the  more  plausible  as  our  doctrine  of  Ministerial 
responsibility  is  not  so  venerable  as  it  looks.    Till  fifty  years 
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ago  Ministers  administered,  but  the  House  legislated. 
Cabinets  dissolved,  but  Parliaments  remained  ;  eighty  years 
ago  Ministers  repudiated  responsibility  for  the  legislative 
works  of  each  other  ;  two  hundred  years  ago  they  voted 
against  their  own  Bills  ;  down  to  the  end  of  the  eighteenth 
century  it  seemed  indifferent  to  members  if  the  whole  Cabinet 
was  in  the  Lords  provided  it  had  a  single  Ministerial  spokes- 
man in  the  Commons  ;  while  as  late  as  1740  free  conferences 
between  the  two  Houses  were  part  of  their  normal  procedure. 
The  House  was  its  own  master,  and  its  Committees  gave  law 
to  the  Cabinet.  My  answer,  however,  would  be  that  all  this 
is  too  late.  Cabinet  Government,  as  we  know  it,  is  the  out- 
come of  the  party  system  which  to-day  means  the  caucus, 
and  I  doubt  if  any  of  the  devices  of  political  mechanics,  such 
as  Proportional  Representation,  will  dislodge  it  from  its 
supremacy.  The  tendency  in  politics,  as  in  economics,  is 
towards  the  concentration  of  power  in  a  few  hands.  It  is  the 
same  in  America.  Story  and  Hamilton's  confident  predic- 
tions that  a  dispersion  of  legislative  power,  frequency  of 
elections,  the  substitution  of  indirect  election  for  direct, 
would  "for  ever  prohibit  any  permanent  combination  for 
sinister  purposes  "  wear  a  curiously  na'ive  air  in  the  light  of 
M.  Ostrogorski's  ruthless  pathological  studies  of  political 
organization.  A  healthier  cause  is  the  necessity  of  strong 
administration  in  these  days  when  the  State  intervenes  in 
every  direction,  and  when  legislation  must  inevitably  be 
controlled  and  guided  by  the  Departments  which  have  to 
administer  it. 

We  must,  therefore,  I  think,  accept  the  hegemony  of  the 
Cabinet.  If  we  do,  we  have  already  set  limits  to  our  choice  of 
alternatives.  A  strong  Cabinet  seems  to  be  quire  incompati- 
ble with  the  existence  of  two  Houses  with  co-equal  powers 
unless,  indeed,  that  Cabinet  is  to  have  the  power  of  dissolving 
not  one  House  but  both  in  case  of  disagreement.  Such  an 
experiment  is,  it  is  true,  being  tried  in  Australia,  and  the 
experiment  is  worth  watching,  but  it  must  be  remembered 
that  the  Commonwealth  Cabinet  is  not  responsible  for  the 
whole  administration  of  the  country  ;  it  is  a  Federal  Cabinet, 
and  its  responsibility  is  proportionately  lighter.  Such 
equality  of  power  necessarily  involves  calling  in  some 
external  arbiter  to  decide  disputes,  whether  by  way  of 
Referendum  or  Dissolution.     I  have,  as  a  Parliamentary 
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candidate  on  two  occasions,  seen  too  much  of  elections  in  this 
country  to  have  any  great  faith  in  their  efficacy  or  authority 
as  an  arbiter  in  a  case  stated  for  their  opinion.  It  would  take 
me  too  far  afield  to  discuss  these  issues,  although  it  must  be 
admitted  that  the  problem  of  a  Second  Chamber  raises  them 
and,  indeed,  a  host  of  others,  for  the  problem  embraces  the 
whole  field  of  the  Constitution.  It  is  perhaps  enough  to  say 
that  powers  and  composition  are  parts  of  one  equation  ; 
large  powers  in  a  Second  Chamber  involve  direct  represen- 
tation, and  direct  representation  involves  large  powers — the 
one  is,  as  mathematicians  would  say,  a  "  function  "  of  the 
other.  But  even  supposing  that  a  popularly  elected  Senate 
did  not  disturb  the  stability  of  the  Cabinet,  and  its  respon- 
sibility to  the  House  of  Commons,  there  would  remain  the 
very  practical  difficulty  of  conducting  elections  on  the  large 
scale  demanded  by  a  small  Senate — to  be  an  effective  instru- 
ment of  deliberation  it  must  needs  be  small — elected  in  large 
constituencies  of  one  and  a  half  millions  of  people.*  Elec- 
tioneering on  such  a  scale  would  result  in  the  very  thing 
which  presumably  the  advocates  of  this  plan  are  anxious  to 
avoid — indirect  election,  not  the  indirect  election  of  a  legally 
constituted  college  with  public  credentials,  but  the  indirect 
election  of  a  caucus  which  alone  could  command  the  attention 
of  such  a  huge  electorate.  The  door  would  be  opened  to  big 
electoral  syndicates,  and  at  a  time  when  the  Press  is  becoming 
more  and  more  concentrated  in  a  few  hands,  when  wealth  was 
never  more  powerful  or  better  organized,  we  should  have  a 
system  of  corruption  which  no  Corrupt  Practices  Act  could 
reach.  Our  Corrupt  Practices  Act  is  an  application  of  the 
law  of  agency  to  candidates  and  their  servants,  comparatively 
easy  in  the  case  of  small  single-member  constituencies,  but 
in  such  an  electoral  system  as  that  under  discussion  the  can- 
didate would  himself  be  the  agent  of  an  undisclosed  principal 
whom  the  law  could  never  reach. 

Nomination  I  do  not  think  worth  discussing — there  is  no 
conceivable  application  of  it  which  would  not  lend  itself  to 
abuse,  and  a  nominee  Chamber  would  be  so  weak  as  to  be 
worthless. 

There  remains  indirect  election  :  Some  daring  spirits  have 

•  This  it  what  would  happen  if,  to  take  an  imaginary  but  probable  case,  the 
Senate  consists  of  200  members  elected  by  constituencies  returning  six  members 
each  on  a  basis  of  Proportional  Representation. 
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suggested  indirect  election  by  the  House  of  Commons.  But 
this  would  mean  election  by  the  Whips,  and  a  Chamber  so 
elected  would  be  an  even  more  docile  instrument  of  party 
discipline  and  Ministerial  autocracy  than  the  Lower  House 
itself.  If  it  were  elected  all  at  once,  it  would  be  a  mere  dupli- 
cation of  the  Lower  House  ;  if  at  intervals  of  three,  four,  or 
five  years,  its  renewal  would  be  the  expiring  effort  of  a  mori- 
bund Parliament  :  it  would  be  the  child  of  senility.  Such  a 
House  would  have  no  individuality ;  it  could  command 
neither  authority  nor  respect. 

It  seems  to  me  that  we  are  forced  to  contemplate  a  system 
of  indirect  election  by  electoral  colleges.  The  people  of 
France  have,  after  an  exhaustive  examination  of  every  con- 
ceivable alternative,  adopted  this  plan,  and  it  has  been 
remarkably  successful.  In  France  there  is  an  electoral  college 
consisting  (to  use  equivalent  English  terms)  of  the  county 
councillors,  the  district  councillors,  delegates  of  the  parish 
councils,  and  the  county  or  county  borough  members,  who 
meet  periodically  to  elect  the  Senators  for  the  county.  The 
method  is,  of  course,  open  to  the  objection  that  it  introduces 
political  preoccupations  into  local  authorities  who  are  better 
occupied  with  municipal  duties  ;  but  that  is  an  objection  the 
strength  of  which  varies  directly  with  the  frequency  of  the 
elections,  the  number  of  the  vacancies,  and  the  powers  of  the 
Senate  you  have  to  elect.  If  your  college  has  only  to  elect  two 
Senators,  and  only  one  of  them  at  a  time,  and  if  his  duties 
when  elected  are  those  of  revising  legislation  rather  than  of 
vetoing  it,  I  doubt  very  much  whether  municipal  elections 
are  likely  to  be  biassed  by  such  a  remote  consideration  as  the 
fact  that  once  in  three,  four,  or  five  years  the  members  of  one 
council  have  to  meet  the  members  of  others  to  elect  a  Senator.* 

If  we  got  a  body  elected  in  this  way,  we  should,  it  seems  to 
me,  secure  the  kind  of  revising  Chamber  which,  in  view  of  the 

*  I  wish  it  to  be  understood,  however,  that  I  do  not  suggest  a  servile  imita- 
tion of  the  French  procedure.  I  merely  cite  it  as  an  example  of  an  electoral 
college  which  has  the  recommendation  (to  my  mind  it  is  a  recommendation)  of 
not  being  a  mere  ad  hoc  mandatory  body  chosen,  like  an  American  Presiden- 
tial Convention,  to  elect  someone  whom  it  is  bound  to  elect  at  the  bidding  of  a 
caucus  (in  which  case  it  would  merely  be  a  case  of  direct  election  at  one  remove), 
but  of  being  an  independent  body  able  to  exercise  a  free  choice.  It  would  be 
unnecessary,  and  might  be  undesirable,  to  include  representatives  of  the  parish 
councils  in  such  a  college ;  its  membership  might  be  confined  to  representatives 
of  the  county  and  county  borough  councils. 
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increasing  volume  of  social  legislation,  we  need  more  and 
more  imperatively — a  Chamber  of  men  trained  in  the  best 
school  of  political  experience,  men  who  know  how  legislation 
really  operates,  because  they  are  accustomed  to  administer  it. 
Year  by  year  fresh  duties  are  cast  upon  the  local  authorities 
by  statutes  of  revolutionary  character — the  Insurance  Act, 
the  Old  Age  Pensions  Act,  the  Small  Holdings  Act.  They 
raise  at  every  point  grave  and  complex  questions  which  are 
familiar  only  to  those  who  are  actually  engaged  in  the  work 
of  administration.  They  are  drawn  in  outline  in  the  office  of 
the  Parliamentary  draughtsman,  and  the  real  work  of  legis- 
lation is  often  left  to  be  completed  by  the  Department  in  the 
form  of  statutory  rules  and  orders,  over  which  the  House  of 
Commons  has  not  the  time  and  the  House  of  Lords  has  not 
the  will — sometimes  it  has  not  got  the  power — to  exercise 
effective  supervision.  Such  rules  may  regulate  the  hours  of 
labour  in  trade,  administer  interrogatories  to  the  owner  of  or 
agent  of  property  under  heavy  penalties,  schedule  land  for 
expropriation,  determine  the  amount  of  compensation,  over- 
ride the  judgment  of  a  local  authority  as  to  the  desirability 
of  putting  an  Act  in  operation,  repeal  an  Act  of  Parliament, 
and  even  tax  the  subject.  They  may,  it  is  true,  lie  on  the 
table  of  the  House  of  Commons,  but  that  check  is  almost 
wholly  illusory.  Not  infrequently  of  late  the  Departments 
have  themselves  been  invested  with  judicial  powers  to  deter- 
mine the  rights  of  the  subject  affected  by  legislation  of  which 
they  are  themselves  the  source.  I  believe  that  tendency  is  a 
thoroughly  unhealthy  one — it  is  giving  us  a  bureaucracy  and 
a  system  of  administrative  law  from  which,  until  lately,  we 
prided  ourselves  on  being  peculiarly  free.  I  believe  it  accounts 
for  much  of  the  agitation  against  the  Government  and  the 
disquieting  growth  of  passive  resistance  to  the  law,  to  which 
the  reports  of  police-court  proceedings  afford  almost  daily 
testimony.  I  think  it  only  fair  to  the  House  of  Lords  to  say 
that,  menaced  though  they  have  been  by  continual  asser- 
tions of  "  privilege  "  on  the  part  of  the  House  of  Commons, 
continual  attempts  to  discover  in  the  amendments  of  the 
Lords,  violations,  sometimes  more  imaginary  than  real,  of 
the  debatable  monopoly  of  the  Lower  House  over  everything 
that  raises  directly  or  indirectly  a  question  of  money  and  to 
cry  "  Hands  off,"  their  lordships  have  again  and  again — in 
the  Pensions  Bill,  the  Development  Bill,  the  Housing  and 
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Town  Planning  Bill  and  a  score  of  others — striven  to  secure 
the  audit  of  accounts,  the  control  of  Parliament  over  the  new 
Departments,  the  protection  of  the  subject  against  those 
Departments  by  the  courts.  These  are  the  things  which 
Ministerial  members  in  the  Commons  often  dare  not  attempt 
to  do  in  the  face  of  the  Minister  in  charge  of  a  Bill — urgent  to 
get  it  through.  These  are  the  things  which  a  House,  constitu- 
ted in  the  way  I  have  suggested,  would  and  should  be  free 
to  do. 

In  short,  I  want  to  see  an  Upper  House  which  should  stand 
in  relation  to  the  Lower  House  much  as  the  Committee  stage 
of  a  Bill  stands  to  the  Report  stage  in  the  House  of  Commons. 
Let  the  last  word  be  with  the  Commons  by  all  means,  but  let 
us  ensure  that  before  that  stage  is  reached  there  shall  be  a 
vigilant,  searching,  and  independent  criticism  of  the  Bill.  If 
you  have  that,  I  do  not  greatly  fear  leaving  the  House  of 
Commons  the  ultimate  master  of  the  situation  under  the 
Parliament  Act.  Revolutionary  legislation  is  only  probable 
when  legislation  is  hasty  and  party  discipline  is  inexorable 
and  final.  In  a  country  like  ours  an  informed  public  is  a 
powerful  public,  and  can  make  its  influence  felt  without  the 
turbulent  irrelevancies  of  an  election  or  the  plebiscitary 
passions  of  a  Referendum.  A  Referendum  is  fatal  to  legis- 
lative deliberation  ;  it  demands  sharp  antitheses  and  an  un- 
equivocal "  Yes  "  or  "  No,"  if  you  can  get  it,  which  I  doubt. 
A  Minister  in  charge  of  a  Bill  can  make  concessions  when  he 
submits  it  to  the  House  ;  he  dare  not  when  he  submits  it  to 
the  country.  His  Yea  must  then  be  Yea  and  his  Nay,  Nay. 
But  a  House  constituted  as  I  have  suggested — the  "intelligent 
companion  "  (to  quote  an  old  saying  used  of  a  not  dissimilar 
conflict  between  law  and  equity),  "  instead  of  the  arbitrary 
mistress,"  of  the  Lower  House — would  be  an  immense  source 
of  usefulness  in  eliciting  the  real  opinion  of  members  in  the 
Lower  House,  and  in  enabling  it,  by  a  power  to  demand  as  of 
right  the  submission  of  its  amendments  to  the  Commons,  to 
discuss  questions  which  they  themselves  were  precluded  by 
the  exigencies  of  the  Whips  or  the  operations  of  the  guillotine 
from  raising  themselves.  With  such  a  House  one  need  not 
despair  of  restoring  the  old  familiar  and  intimate  procedure 
(now  long  disused)  of  joint  free  conferences  between  repre- 
sentatives of  the  two  Houses,  instead  of  the  present  purely 
Ministerial  negotiations.     It  can  be  done,  and  is  done,  in 
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private  Bill  procedure  ;  why  could  it  not,  under  such  cir- 
cumstances, be  extended  to  public  Bills  ?  It  is  a  real  defect 
in  the  Parliament  Act  that  it  contains  no  machinery,  such  as 
was  originally  proposed  in  the  Campbell-Bannerman  resolu- 
tions, for  bringing  the  two  Houses  together  long  before  the 
three  sessions  have  run  their  fatal  course.  Joint  session,  as 
distinct  from  joint  conference,  I  rule  out,  because  such  finality 
could  only  be  accorded  to  the  joint  deliberations  of  the  two 
Houses  if  they  were  both  popularly  elected  on  the  same 
franchise.  The  results  of  such  joint  conferences  would,  of 
course,  have  to  come  before  each  House  for  ratification  in  the 
form  of  a  Report  stage.  If  no  agreement  were  reached,  the 
time-limit  of  the  Parliament  Act  might  then,  and  only  then, 
be  brought  into  operation. 

I  am  fain  to  admit  that  this  solution  is  not  free  from 
objection — I  doubt  if  any  one  is.  The  problems  of  politics 
are  not  the  abstract  problems  of  the  physical  sciences  ;  they 
have  to  be  solved  in  a  world  that  is  full  of  "  friction."  If 
Government  is,  as  Burke  said  it  was,  a  contrivance  of  human 
wisdom  to  provide  for  human  wants,  then  we  must  deal  with 
these  things  not  in  the  rarefied  atmosphere  of  theory,  but  in 
the  thick,  cloudy  world  of  practice  and  by  an  analysis  of 
things  as  they  are.  Such  an  analysis  I  have  attempted  here. 
But  I  think  an  Upper  Chamber  of  this  kind  may  not  lack  the 
respect  which  Englishmen  always  pay  to  tradition ;  it 
would  restore  to  us  the  conception  once  appropriated  to  the 
Lower  one,  but  no  longer  appropriate,  of  a  House  of  Com- 
munities— of  "  Communes  "—and  it  may  serve  as  a  counter- 
poise to  the  purely  numerical  character  of  the  Lower  House, 
which  would  be  equal  to  it  in  usefulness  and  not  inferior  to  it 
in  dignity.  But  I  do  not  presume  to  dogmatize  ;  the  matter 
is  eminently  one  for  discussion,  and  in  the  words  of  Montes- 
quieu, il  s'agit  de  faire  penser. 
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THE  SECOND  CHAMBER  IN 

AUSTRALIA 

By  Professor  W.  Harrison  Moore 

I — The  Legislative  Councils  of  the  States 

The  Second  Chamber  in  Australia  was  foreshadowed  in  the 
composition  of  the  Legislative  Council  established  in  New 
South  Wales  in  1842,  which  consisted  as  to  one-third  of 
nominated  and  as  to  two-thirds  of  elected  members.  Much 
discussion  on  the  subject  took  place  in  the  following  years, 
when  Australian  constitutions  were  in  the  making.  Suc- 
ceeding Secretaries  of  State,  the  Board  of  Trade,  and 
members  of  the  House  of  Commons  in  England,  the  Gov- 
ernors, Legislatures,  Press  and  public  meetings  in  the 
Colonies  took  an  active  part.  To  one  the  tradition — English 
and  Colonial — seems  a  sufficient  reason  in  favour  of  the  two 
Chambers  ;  to  another,  the  adoption  of  the  English  model 
appears  to  invite  a  comparison  which  will  lead  to  embarras- 
sing claims  by  the  Colonial  Assembly.  Others,  again,  desire 
a  Second  Chamber  as  a  guarantee  for  the  presence  in  political 
life  of  persons  of  independence  and  character,  a  Chamber 
which  should  at  once  be  a  brake  upon  "  naked  democracy  " 
and  a  model  of  tone  and  disinterestedness  in  public  life.  While 
such  a  Chamber  might  be  relied  on  to  stand  between  the 
Government  and  the  onslaughts  of  a  democratic  Chamber,  it 
must  not  be  merely  the  creature  of  Government,  or  it  will 
lack  respect  and  influence  :  therefore  a  life  tenure  for  nomi- 
nees is  preferable  to  a  limited  term.  It  is  curious  to  note  that 
in  the  discussions  preceding  responsible  government,  the 
common  assumption  on  all  sides  is  that  a  Council  will  be  a 
supporter  of  Government ;  and  the  critics  of  Government 
address  themselves  to  considering  whether  it  is  better  to  have 
the  Government  phalanx  in  the  Assembly  or  in  a  separate 
Chamber.  The  Constitution  contained  in  the  Imperial  Act 
of  1850  left  the  settlement  of  the  question  to  the  Colonies 
themselves,  provisionally  continuing  the  form  of  legislature 
set  up  in  1842. 

In  the  result,  New  South  Wales  and  Queensland  adopted 
nominee  Councils,  South  Australia,  Tasmania,  Victoria,  and 
(when  her  time  came)  Western  Australia  adopted  elective 
Councils.     Continuity  in  personnel  is  the  characteristic  of 
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both.  The  nominee  councillors  are  appointed  for  life.  Suc- 
cessive reductions  in  some  of  the  States  of  the  term  for  which 
a  councillor  is  elected  have  given  a  uniform  tenure  for  six 
years,  one-third  or  one-half  the  members  retiring  by  rotation 
every  second  or  third  year.  But  save  in  rare  instances  a 
member  once  elected  retains  his  seat  for  life  or  until  resigna- 
tion. Constituencies  are  large  ;  contests  are  expensive  ; 
public  interest  centres  in  the  Assembly  ;  the  Council  offers 
no  temptation  to  ambition.  Members  of  Council  are  generally 
older  than  members  of  the  Assembly,  who  are  themselves 
middle-aged,  well-to-do,  sometimes  wealthy  men  whose 
property,  business,  or  profession  and  not  politics  has  the  first 
claim  on  their  time  and  attention.  Neither  active  business 
enterprise  nor  the  highest  professional  success  is  conspicuous 
there  nowadays,  though  there  is  more  in  the  nominee 
Council  than  in  the  elective.  Nor  is  the  Council  a  place  in 
which  one  will  find  many  men  with  a  record  of  notable  public 
service,  though  a  defeated  Minister  may  find  a  temporary 
abiding  place  in  a  nominee  Council.  The  political  outlook 
is  narrow  ;  it  may  generally  be  summed  up  in  the  one  word — 
safety.  Within  this  limited  political  range  the  sense  of  duty 
and  responsibility  is  high,  probably  higher  than  in  the 
Assembly,  where  the  member's  conscience  is  strained  by  the 
claims  of  his  party  and  his  constituency.  If  we  make  due 
allowance  for  a  Council's  bias  in  favour  of  "  vested  interests  " 
(exercised  for  protection  from  attack  rather  than  for  active 
promotion),  the  Legislative  Council  to-day  is  probably  less 
accessible  to  sectional  interests  and  log-rolling  than  is  the 
Assembly.  Tradition  represents  the  pious  Assembly  man, 
constrained  to  act  contrary  to  his  conscience,  thanking  God 
for  a  Legislative  Council.  In  short,  the  Legislative  Councils 
are  bodies  which  in  a  static  age  would  have  fulfilled  the 
function  of  a  representative  public  body  with  honesty  and 
prudence.  They  have  claimed  to  stand  outside  the  party 
system  :  there  has  not  been  the  same  sharp  division  of  their 
ranks  into  Ministerial  and  Opposition.  The  party  division 
has  probably  been  more  marked  in  the  nominee  Councils  than 
in  the  elective,  and  it  becomes  more  pronounced  with  the 
infusion  of  Labour  members  which  the  nominee  system 
permits.*    But  any  Government  may  meet  a  check  at  the 

•  The  claim  to  a  non-party  character  was  illustrated  a  few  years  ago  in 
Victoria.     A  Government,  provoked  by  the  action  of  the  Council,  took  the 
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hands  of  a  Legislative  Council,  however  constituted.  Not 
claiming  to  make  and  unmake  Ministries,  it  does  not  recog- 
nize the  obligation  or  the  discipline  of  a  party.  When  a 
Ministry  is  being  formed,  the  Premier  will  include  one  or  two 
members  of  the  Council,  chosen  less  for  their  political  views 
than  for  their  persuasive  influence  in  a  body  which  has 
learned  to  trust  itself  to  the  guidance  of  a  few  of  its  members. 
If  these  members  have  the  necessary  capacity  and  time 
available,  they  may  be  the  means  whereby  the  Council  fulfils 
its  revisory  functions  with  much  public  benefit. 

Designed  as  conservative  bodies,  the  Councils  have 
certainly  fulfilled  the  retarding  function  of  a  Second  Chamber. 
Nearly  every  measure  which  is  claimed  as  democratic  and 
progressive  has  had  to  pass  the  ordeal  of  several  rejections. 
The  several  extensions  of  the  franchise,  including  women's 
suffrage,  payment  of  members,  land  taxation,  the  whole 
range  of  "  experimental  legislation  "  from  schemes  for  land 
settlement  and  compulsory  purchase  to  wages  boards,  arbi- 
tration courts  and  the  extension  of  Government  enterprise 
into  the  sphere  of  trading,  all  have  their  long  account  of  Bills 
rejected  by  the  Councils.  Even  so  well-tried  a  measure  as 
workmen's  compensation  is  in  some  cases  still  held  back. 
The  resistance  of  the  Councils  to  drastic  schemes  for  breaking 
up  the  large  pastoral  holdings  and  to  land  taxation  and  the 
brake  they  apply  to  "  socialistic  legislation  "  have  driven 
many,  if  not  into  the  ranks,  at  any  rate  to  the  support  of  the 
Labour  Party,  and  have  been  the  main  cause  in  the  zeal  of 
that  party  for  enlarging  the  powers  of  the  Commonwealth 
Government,  in  whose  constitution  a  forward  policy  has  to 
encounter  no  such  obstacle. 

Yet,  when  all  is  said,  Australia  is  able  to  pride  herself  on 
the  multitude  and  variety  of  her  legislative  experiments,  and 
with  some  justice  she  has  been  regarded  as  the  world's 
political  laboratory.  When  the  Government  and  the 
Assembly  have  been  very  much  in  earnest — which  is  not 
always  the  case — and  have  been  supported  by  a  strong  public 
opinion,  the  Councils  have  usually  given  way. 

The  nominee  and  elective  Councils  have,  of  course,  pre- 
sented distinctive  problems  in  the  long  course  of  struggle 

opportunity  offered  by  one  of  the  periodical  elections  to  support  opponents  of 
retiring  members,  and  this  called  forth  strong  protests  against  giving  the 
Council  elections  a  party  complexion. 


94  THE   SECOND   CHAMBER  PROBLEM 

between  them  and  the  Ministries.  In  the  case  of  the  nominee 
Councils  the  first  question  was  the  respective  functions  of 
Governor  and  Ministry  in  respect  to  nominations.  In  the 
view  of  the  Governor  (supported  at  first  by  the  Colonial 
Office),  it  was  essential  to  the  usefulness  and  independence  of 
the  Council  that  its  personnel  should  not  be  altered  so  as 
merely  to  reflect  the  shifting  conditions  of  parties  in  the 
Assembly  ;  that  though  there  is  no  legal  limitation  to  the 
number  of  members  of  the  Council,  a  conventional  limitation 
should  be  accepted,  and  that  appointments  should  in  general 
be  made  only  as  vacancies  arose  by  death  or  resignation. 
Ministers,  on  the  other  hand,  contended  that  in  this  matter, 
as  in  others,  self-government  required  that  the  Governor 
should  accept  the  advice  of  Ministers  or  find  successors.  On 
this  subject  the  earlier  plan  has  been  modified  to  the  extent 
at  any  rate  of  abandoning  the  notion  of  a  conventional 
limitation  of  members  ;  and  in  1892  Lord  Ripon  accepted 
the  principle  of  ministerial  responsibility  subject  to  the 
qualification  that  the  Governor  should  act  upon  his  own 
opinion  if  he  had  grounds  for  believing  that  the  Ministry  was 
not  supported  in  its  action  by  the  Assembly  and  the  country. 
This  appears  to  have  been  the  principle  acted  on  by  Lord 
Chelmsford  in  Queensland  in  1907  when,  on  the  rejection 
of  certain  Government  measures  by  the  Council,  the 
Premier  asked  for  assurances,  to  be  publicly  notified, 
that  persistence  in  the  opposition  would  be  followed  by 
the  appointment  of  a  sufficient  number  of  councillors 
to  enable  the  Government  to  carry  out  its  policy.  Lord 
Chelmsford  refused,  the  Ministry  resigned,  and  a  new 
Ministry  accepted  office  on  the  understanding  that  an 
immediate  appeal  would  be  made  to  the  country.  The 
Governor  declined,  he  said,  to  deal  with  the  great  constitu- 
tional issue  presented  to  him  ;  the  matter  was  too  grave  to  be 
dealt  with  without  a  mandate  from  the  people.  A  general 
election  returned  the  old  Ministry  to  office,  and  the  Council 
accepted  the  Bills.  The  consciousness  that  the  remedy  of 
further  appointments  was  available  has  been  in  all  recent 
times  a  factor  in  inducing  the  Councils  to  accept  legislation, 
as,  for  instance,  the  Land  Tax  in  New  South  Wales  in  1898  ; 
in  1899  additional  members  were,  in  fact,  appointed  to  carry 
the  Federation  Bill. 

In  the  Colonies  which  adopted  elective  Councils  the  dif- 
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ferences  between  the  Chambers  have  been  more  frequent  and 
acute.  From  the  first  the  Councils,  as  being  elected,  have 
been  able  to  claim  that  they  are  responsible  to  their  consti- 
tuents, and  particularly  to  urge  with  some  force  claims  to  a 
participation  in  financial  policy  greater  than  that  of  the  House 
of  Lords  or  of  a  nominee  Chamber.  In  South  Australia  and 
in  Victoria  the  differences  between  the  Houses  in  these  matters 
have  been  sharp  ;  and  in  Victoria,  on  three  occasions — in 
1865,  1867,  and  1878 — the  rejection  of  the  Appropriation 
Bill  has  brought  the  Government  to  a  standstill.  The 
memory  of  these  conflicts  remains,  and  was  very  apparent 
during  the  debates  on  the  Federal  Constitution  in  1897-1899. 
Two  remedies  have  suggested  themselves.  As  early  as  1874 
the  Government  of  Victoria  appears  to  have  intended  to 
propose  the  substitution  of  a  nominee  for  the  elected  Council ; 
Sir  George  Bowen,  who  was  Governor  of  Victoria  during  the 
crisis  of  1878  and  who  had  been  Governor  of  Queensland, 
was  in  favour  of  that  course,  and  a  Bill  for  the  purpose  was 
actually  introduced  in  1880,  but  did  not  obtain  the  absolute 
majority  required.  On  this  subject  there  is  probably  a  con- 
flict between  the  judgment  of  the  experienced  politician  and 
public  opinion,  which  would  regard  nomination  as  less 
democratic  than  election.  The  solution  generally  favoured, 
and  ultimately  adopted,  leaves  the  principle  of  election  un- 
affected, but  makes  provision  for  "  deadlock."  The  joint 
sitting,  the  substitution  of  a  suspensory  for  an  absolute  veto 
with  or  without  a  referendum,  the  dissolution  of  one  or  both 
the  Houses — these  schemes  in  various  combinations  have 
been  discussed  at  various  times.  South  Australia  led  the  way 
with  a  provision  whereby  if  the  Assembly  twice  passed  a  Bill, 
with  an  intervening  general  election,  the  Governor  might  on 
the  second  rejection  by  the  Council  dissolve  both  Houses. 
This  provision  is  in  force  to-day,  with  an  alternative  whereby 
the  Governor  may  afforce  the  Council  by  issuing  writs  for  the 
election  of  additional  members.  In  1901  and  1908  attempts 
were  made  by  the  Government  to  substitute  a  joint  sitting 
after  a  measure  had  been  twice  rejected  by  the  Council ;  and 
in  1910  and  1911  the  Labour  Government  introduced  and 
passed  through  the  Assembly  Bills  whereby  any  scheme  twice 
passed  by  the  Assembly  and  rejected  by  the  Council  might  if 
again  passed  by  the  Assembly  after  a  general  election  be 
passed  over  the  head  of  the  Council.    In  191 1  the  Council 
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rejected  the  Appropriation  Bill.  The  Government,  after 
following  the  course  taken  by  the  Victorian  Government  in 
1878,  appealed  to  the  Imperial  Government  to  give  effect  to 
the  proposals  of  the  Bill  of  1911,  but  was  met  with  a  refusal. 
It  then  dissolved  the  Assembly  with  a  view  to  a  later  double 
dissolution,  but  the  country  was  against  it.  The  political 
history  of  South  Australia  during  the  last  20  years  is  one  of 
constant  conflict  between  the  Houses — of  unsuccessful 
attempts  to  lower  the  franchise  in  the  Council,  and  to  estab- 
lish more  practicable  means  for  making  the  will  of  the 
Assembly  or  its  electors  prevail. 

In  Victoria  disputes  between  the  Council  and  Assembly 
were  at  last  dealt  with  by  the  Constitution  of  1903  under  a 
plan  suggested  by  the  Commonwealth  Constitution.  On  the 
rejection  of  a  Bill  by  the  Council,  the  Governor  may  by 
proclamation  dissolve  the  Assembly  declaring  the  cause  of 
disagreement  between  the  Houses.  If  the  new  Assembly 
again  passes  the  Bill  and  the  Council  rejects  it,  both  Council 
and  Assembly  may  be  dissolved.  The  scheme  proposed  that 
the  new  Council  and  Assembly  should  then  hold  a  joint 
sitting  ;  but  this  had  to  be  abandoned  owing  to  the  Council's 
opposition.  The  result,  therefore,  is  that  if  each  House  is 
supported  by  its  electors,  there  is  no  machinery  for  ending 
the  dispute.  It  should  be  noticed  that  even  the  plan  estab- 
lished is  qualified  and  surrounded  by  precautions  and  safe- 
guards. A  dissolution  of  the  Assembly  within  six  months 
of  its  expiry  by  effluxion  of  time  does  not  count,  and  no  part 
of  the  scheme  applies  to  provisions  altering  the  constitution 
of  Council  or  Assembly.  On  no  occasion  has  the  machinery 
of  the  Act  of  1903  been  put  in  operation,  though  the  Council 
has  been  active  in  criticism  and  in  rejection  of  Government 
measures.  The  accession  of  a  Labour  Government  to  power 
in  Victoria  would,  no  doubt,  provoke  a  sharp  contest  between 
the  Council  and  the  Assembly. 

II. — The  Australian  Senate. 

"  It  passes  the  wit  of  man  to  construct  an  effective  Second 
Chamber  "  (Goldwin  Smith).  Yet,  with  the  experience  of  the 
world  to  go  upon,  and  accepting  the  almost  unanimous 
decision  in  favour  of  a  bicameral  legislature,  Australian 
statesmen  and  lawyers  met  in  Convention  to  determine  how 
the  Commonwealth  coming  into  being  could  best  be  governed 
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on  this  system.  They  had  before  them  three  great  Federa- 
tions, and  they  sought  to  choose  from  these  the  relatively 
best  for  Australia.  But  in  one  respect  at  least  they  had  to 
deal  with  a  different  condition  of  affairs — the  Australian 
Union  was  not  forced  by  the  pressure  of  outside  enemies  : 
it  was  the  voluntary  act  of  self-governing  but  mutually 
jealous  people. 

The  States  with  small  populations  feared  the  domination  of 
the  Commonwealth  by  New  South  Wales  and  Victoria,  which 
might  be  manifested  by  the  use  either  of  existing  powers  or  of 
the  amending  power  in  such  a  way  as  to  enlarge  the  sphere  of 
Commonwealth  action,  until  finally  the  absorption  of  the 
States  and  the  loss  of  their  identity  were  complete.  A  State 
House,  with  six  members  from  each  State,  would  at  once 
allay  these  fears  and  afford  a  distinct  basis  for  the  necessary 
Second  Chamber.  The  ideal  functions  of  a  Second  Chamber 
would  be  attained  by  the  continuity  of  the  Senate  (half  its 
members  would  retire  by  rotation  every  three  years),  and  by 
the  large  constituency  to  be  represented  (each  State  would  be 
a  single  constituency),  for  only  men  of  distinction  could  com- 
mand the  suffrage  of  a  whole  State.  But  the  evil  traditions 
of  an  oligarchy  would  be  avoided  by  the  democratic  basis  of 
the  Senate — direct  election  by  the  electors  of  the  House  of 
Representatives.  The  aim  was  felicitously  expressed  by  Sir 
Henry  Parkes  in  the  Convention  of  1891 — "  An  Upper 
Chamber,  call  it  what  you  may,  which  shall  have  within  it 
the  only  conservatism  possible  in  a  democracy  :  the  con- 
servatism of  maturity  of  judgment,  of  distinction  of  service, 
of  length  of  experience,  of  weight  of  character."  As  to 
powers  the  Senate  was  to  have  equal  powers  with  the  House 
in  ordinary  legislation.  But  as  to  finance,  a  detailed  and 
complicated  scheme  aimed  at  securing  first  the  prepon- 
derance of  the  House  of  Representatives  in  relation  to  the 
"  ordinary  annual  service  of  Government,"  and  as  a  conse- 
quence the  primary  responsibility  of  the  Government  of  that 
House  ;  and  secondly,  the  protection  of  the  Senate  against 
every  form  of  tacking,  whether  by  lumping  various  projects 
of  taxation  in  the  same  measure,  or  by  including  schemes  of 
expenditure  outside  the  "  ordinary  annual  service  of  Govern- 
ment "  in  the  Appropriation  Bill,  or  by  joining  Bills  of 
legislative  policy  with  finance  measures.  (See  the  Common- 
wealth of  Australia  Constitution  Act,  1900,  ss.  53-56.)    For 
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the  Senate  was,  like  existing  Upper  Houses,  not  to  have  power 
to  amend  finance  measures,  though  it  was  compensated  by  a 
power  to  make  requests. 

The  possibility  of  conflict  was  foreseen,  and  s.  57  provides 
for  a  double  dissolution  followed  by  a  joint  sitting  in  case  the 
Senate  twice  rejects  or  fails  to  pass  a  Bill  sent  to  it  by  the 
House  of  Representatives.  This  provision  may  prove  to  be 
of  importance  in  the  immediate  future. 

The  experience  of  twelve  years  shows  the  Senate  in  consti- 
tution, in  action,  and  in  reputation  very  different  from  the 
design.  The  Constitution  aimed  at  a  combination  of  Cabinet 
Government  with  Federal  Government,  and  there  were 
prophets  who  foretold  that  the  alliance  was  unnatural,  and 
that  one  of  the  two  must  destroy  the  other.  In  the  Common- 
wealth, Cabinet  Government,  with  its  tradition  of  the  supre- 
macy of  the  Lower  House,  appears  to  have  prevailed.  To 
the  Senate  have  been  assigned  two  members  of  the  Cabinet, 
of  whom  only  one  would  be  a  Minister  with  a  portfolio,  and 
the  protests  of  the  Senate  against  such  scurvy  treatment 
have  been  ignored.  The  absence  of  Ministers  handicapped 
the  Senate  both  in  its  legislative  and  in  its  critical  capacity, 
for  Ministers  can  only  take  part  in  the  proceedings  of  their 
own  Chamber.  Very  little  legislation  is  initiated  in  the 
Senate,  which,  during  the  earlier  months  of  a  session,  has 
very  little  to  do,  while  towards  the  close  of  a  session  it  is 
rushed  with  work,  and  before  appeals  to  facilitate  public 
business  even  the  revisory  function  of  a  Second  Chamber  has 
to  give  way.  It  has  little  of  the  corporate  feeling  of  the 
Legislative  Councils  :  it  is  more  definitely  organized  as 
"  Ministerial  "  and  "  Opposition  "  ;  and  it  would  be  idle  to 
look  to  the  Government  supporters  to  champion  Senate 
claims  against  the  House.  As  yet  it  has  done  nothing  to 
challenge  the  supremacy  which  the  Cabinet  system  assigns 
to  the  Lower  House,  and  no  Government  has  been  embar- 
rassed by  its  "  federal  "  basis.  As  a  critic  of  Governments,  it 
is  frankly  treated  as  no  more  than  a  Second  Chamber,  and  its 
votes  have  no  significance  in  relation  to  policy.  The  Senate 
victories  have  been  confined  to  obtaining  such  alterations  in 
the  customary  forms  of  financial  legislation  as  will  recognize 
its  distinctive  position,  and  to  securing  the  right  to  repeat  its 
"  requests  "  for  amendments  in  the  Tariff.  But  if  the 
"  federal  "  character  of  the  Senate  has  given  way  before  the 
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traditional  subordination  of  a  Second  Chamber,  the  Senate 
has  been  a  Second  Chamber  of  a  wholly  novel  kind.  In  place 
of  the  cautious  attitude  of  the  Councils  towards  "  pro- 
gressive legislation  "  we  have  a  fiery  zeal  for  experiment ; 
and  the  abundant  leisure  of  the  Senate  has  been  employed  in 
the  discussion  of  motions  in  favour  of  the  nationalization  of 
"  monopolies,"  the  control  of  trusts,  and  the  enlargement 
of  Commonwealth  powers.  Paradoxically,  the  House  of  the 
States  has  been  foremost  in  attack  upon  the  powers  of  the 
States.  These  debates  might  have  had  value  as  propaganda 
work  if  the  Senate  had  been  felt  to  be  a  really  effective  body. 
As  it  is,  it  has  been  too  much  of  a  debating  society,  and  its 
debates  receive  scant  attention  from  a  press  which  has  little 
sympathy  with  the  views  mainly  represented  in  them. 

The  system  of  retirement  by  rotation  was  introduced  in  the 
Senate  as  into  the  elective  councils  in  order  to  preserve  con- 
tinuity and  to  prevent  violent  change.  In  the  case  of  the 
Senate  the  enormous  constituency  makes  the  party  predomi- 
nant in  elections  ;  personal  distinction  and  political  service 
are  relatively  unimportant,  and  the  absence  of  any  system 
for  minority  representation  enables  a  small  majority  in  any 
State  to  capture  the  whole  of  the  representation.  In  1910  in 
each  of  the  six  States  the  Labour  Party  won  three  vacant 
seats,  and  the  Liberals  did  not  obtain  a  single  member.  So 
at  the  last  elections,  three  States  returned  three  Labour 
candidates,  two  returned  three  Liberals,  and  one  returned 
two  Labour  members  and  one  Liberal  member.  In  a  Senate 
of  36  members  there  are  29  Labour  members  and  7  Liberals, 
though  at  neither  of  the  two  elections  which  have  constituted 
the  present  Senate  has  the  Labour  Party  obtained  a  majority 
of  the  total  votes  cast. 

It  should  be  added  that  though  the  Senate  has  been  negli- 
gible, Senators  have  not.  The  Parliamentary  action  of  the 
Labour  Party,  whether  in  or  out  of  office,  is  directed  by  a 
caucus  consisting  of  the  whole  of  the  Labour  members, 
Senators  as  well  as  members  of  the  House.  In  all  vital 
matters  a  bloc  vote  is  cast  in  Parliament  to  carry  out  deci- 
sions of  the  caucus.  In  this  way,  as  participating  in  a  caucus 
decision,  the  large  proportion  of  Labour  members  in  the 
Senate  has  been  a  factor  in  every  political  situation,  includ- 
ing measures  of  finance  and  the  fate  of  Ministries. 
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THE  FRENCH  SENATE 

By  Robert  Dell 

The  French  Senate  has  300  members,  of  whom,  by  the 
original  Constitution  of  the  Republic,  225  were  indirectly 
elected  for  nine  years  by  the  Departments  and  Colonies  and 
75  were  chosen  for  life  by  the  National  Assembly,  vacancies 
occurring  among  the  Life  Senators  being  subsequently  filled 
by  the  Senate  itself.  The  Law  of  December  9th,  1884,  while 
leaving  the  existing  Life  Senators  in  office  until  their  death 
or  resignation,  abolished  Life  Senators  thenceforward,  allot- 
ting their  seats,  as  they  became  vacant,  to  the  different 
Departments.  Only  two  Life  Senators  still  survive,  M.  Rene 
Berenger  (popularly  known  as  "  Le  Pere  de  la  Pudeur  ")  and 
M.  de  Marcere  ;  with  these  temporary  exceptions  the  Senate 
is  an  elected  assembly. 

The  Senators  receive  the  same  salary  as  the  Deputies, 
£600  a  year,  out  of  which  they  have  to  subscribe  £30  a  year 
to  the  Pension  Fund,  which  secures  to  ever)''  ex-Senator  who 
has  served  a  complete  term  of  nine  years  a  pension  of  £200  a 
year  on  attaining  the  age  of  sixty.  It  may  be  noted,  however, 
that  the  Pension  Fund  has  no  grant  from  the  State.  Mem- 
bers of  a  family  that  has  formerly  reigned  over  France, 
soldiers  on  the  active  list  (with  the  exception  of  a  few  of  the 
highest  military  dignitaries),  and  various  classes  of  officials 
are  disqualified  from  sitting  in  the  Senate  ;  with  these  ex- 
ceptions, every  Frenchman  who  is  at  least  forty  years  old 
and  is  in  enjoyment  of  his  civil  and  political  rights  is  qualified 
to  be  a  Senator.  The  Senators  are  elected  for  nine  years,  and 
the  Departments  and  Colonies  are  divided  into  three  nearly 
equal  series,  a  Senatorial  election  being  held  in  one  of  the  series 
every  three  years  ;  the  next  Senatorial  election  will  take 
place  in  January,  1915.  The  Senate  cannot  be  dissolved. 
Vacancies  caused  by  death  or  resignation,  unless  they  occur 
within  six  months  of  a  triennial  election,  are  filled  by  by- 
elections. 

The  Senate  is  elected,  not  by  universal  suffrage,  but  by 
delegated  electors.  The  Senatorial  electors  consist  of  the 
Deputies  for  the  Department  or  Colony,  the  members  of  the 
Conseil  ghidral  and  the  Conseils  d'  Arrondissement  and 
delegates  elected  by  all  the  municipal  councils  according  to 
their  size,  the  number  of  delegates  varying  from  one  for 


THE  FRENCH  SENATE  31 

municipal  councils  with  ten  members  to  twenty-four  for 
councils  with  thirty-six  or  more  members,  except  the  muni- 
cipal council  of  Paris,  which  has  eighty  members  and  thirty 
delegates.  The  delegates  may,  but  need  not,  be  members  of 
the  Council ;  any  registered  elector  of  the  commune  is 
eligible  unless  he  is  a  Deputy  or  a  member  of  a  Conseil 
general  or  Conseil  d' Arrondissement,  and,  therefore,  already 
ex  officio  a  Senatorial  elector.  The  number  of  Senatorial 
electors  naturally  varies  in  the  different  Departments,  but 
the  average  is  about  600.  The  Senatorial  elections  are  held 
in  the  chief  town  of  the  Department  or  Colony  ;  three  ballots 
are  held  if  necessary,  all  on  the  same  day,  the  first  from  8 
a.m.  to  noon,  the  second  from  2  to  5  p.m.  and  the  third  from 
7  to  10  p.m.  At  the  first  and  second  ballots  no  candidate 
can  be  elected  unless  he  has  an  absolute  majority  (at  least 
one  more  than  half)  of  all  the  voters  and  at  least  one-fourth 
of  the  registered  electors.  At  the  third  ballot  the  candidate 
or  candidates  (as  the  case  may  be)  who  poll  the  highest  num- 
ber of  votes  are  elected.  In  case  of  equality  of  votes,  the 
elder  candidate  takes  precedence,  as  in  the  elections  to  the 
Chamber  of  Deputies  ;  there  is  no  casting  vote.  The  mode 
of  election  is  that  of  scrutin  de  liste,  that  is,  each  elector  has 
as  many  votes  as  there  are  Senators  to  be  elected,  but  can 
give  only  one  vote  to  any  candidate. 

By  the  Constitution  the  Senate  and  the  Chamber  of 
Deputies  have  equal  powers  in  the  initiation  and  making  of 
laws,  except  those  relating  to  finance,  which  must  be  first 
introduced  in  the  Chamber  ;  it  is  now  the  recognized  custom 
that  the  Senate  must  not  amend  a  Finance  Bill  in  such  a  way 
as  to  involve  any  additional  expenditure,  but  this  restriction 
of  the  powers  of  the  Senate,  although  in  accordance  with  the 
spirit  of  the  Constitution,  is  not  enacted  by  its  letter.  The 
Senate  has  also  two  powers  peculiar  to  itself  ;  its  consent  is 
necessary  to  a  dissolution  of  the  Chamber,  and  it  can  con- 
stitute itself  as  a  High  Court  to  try  the  President  of  the 
Republic,  the  Ministers,  or  any  person  accused  of  treason 
against  the  State. 

A  serious  defect  in  the  Constitution  is  the  absence  of  any 
provision  for  the  case  of  disagreement  between  the  two 
Houses  of  Parliament.  By  their  respective  regulations,  a 
mixed  committee  of  both  Houses  can  be  appointed  in  such 
cases  to  propose  terms  of  agreement,  and  the  late  Prime 
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Minister,  M.  Barthou,  proposed  to  take  this  course  in  the  case 
of  Proportional  Representation,  but  the  mixed  committee  is 
a  mere  makeshift,  which  may  not  solve  the  difficulty  and  can, 
at  best,  result  in  a  probably  unsatisfactory  compromise. 
Still  more  serious  is  the  fact  that  the  Senate  cannot  be  abol- 
ished nor  its  powers  modified  in  any  way  without  its  own 
consent.  A  change  in  the  Constitution  can  be  made  only  by 
the  National  Assembly,  which  is  a  separate  entity  from  Par- 
liament. Parliament  consists  of  the  Senate  and  the  Chamber 
sitting  and  voting  separately ;  the  National  Assembly 
consists  of  the  members  of  the  two  Houses  sitting  and  voting 
as  one  House.  As  there  are  597  Deputies  and  only  300 
Senators,  the  former  are  practically  two-thirds  of  the  National 
Assembly,  whose  functions  are  confined  to  the  election  of  the 
President  of  the  Republic  and  the  revision  of  the  Consti- 
tution. But,  in  order  that  the  National  Assembly  may  be 
summoned  to  consider  an  amendment  of  the  Constitution, 
each  House  of  Parliament  must  first,  by  a  resolution  carried 
by  a  majority  of  the  whole  House  (that  is,  by  at  least  151 
Senators  and  299  Deputies),  declare  that  amendment  is 
desirable.  The  proposed  amendment,  in  order  to  become  law, 
must  then  be  carried  by  a  majority  of  the  whole  National 
Assembly — that  is,  by  at  least  449  members. 

The  National  Assembly  can  also,  without  actually  amend- 
ing a  law,  declare  that  it  (or  part  of  it)  is  no  longer  consti- 
tutional, and  can,  therefore,  be  altered  by  Parliament  in  the 
ordinary  way.  This  was  done  in  1884  in  regard  to  the 
Constitutional  Law  of  February  24th,  1875,  Clauses  1  to  7  of 
which  (dealing  with  the  composition  and  mode  of  elections 
of  the  Senate)  were  deprived  of  their  constitutional  character 
by  Clause  3  of  the  Constitutional  Law  of  August  13th,  1884 
(passed  by  the  National  Assembly),  but  were  only  subse- 
quently amended  by  the  Law  of  December  9th,  1884,  which 
was  passed  by  Parliament  and  has  no  constitutional  charac- 
ter. The  composition  and  method  of  election  of  the  Senate 
could,  therefore,  be  modified  by  Parliament  at  any  time,  but 
its  existence  and  powers  are  still  secured  by  a  Constitutional 
Law. 

The  net  result  is  that  the  Senate  is  in  a  much  stronger 
position  than  the  British  House  of  Lords  (even  before  its 
powers  were  restricted  by  the  Parliament  Act)  and  has  been, 
in  practice,  a  more  efficient  instrument  of  obstruction.     The 


THE  FRENCH   SENATE  33 

House  of  Lords,  being  conscious  of  its  unrepresentative 
character,  was  more  or  less  sensitive  to  public  opinion, 
although  it  sometimes  miscalculated  it,  and,  until  the  blunder 
which  led  to  its  undoing,  respected  the  unwritten  rules  of  the 
Constitution.  The  Senate,  relying  on  its  quasi-representa- 
tive character  and  strong  in  the  powers  explicitly  conferred 
upon  it  by  a  written  Constitution,  often  defies  public  opinion. 
At  no  time  in  the  last  eighty  years  would  the  House  of  Lords 
have  dared  to  deal  as  the  Senate  has  dealt  with  two  such 
measures  as  the  Proportional  Representation  and  Income 
Tax  Bills,  approved  by  two  successive  Chambers,  and  one  of 
them  dealing  with  the  mode  of  election  of  the  Chamber  itself. 
The  procedure  of  the  French  Parliament  makes  obstruction  on 
the  part  of  the  Senate  easy.  A  Bill  does  not,  as  in  England, 
fall  to  the  ground  at  the  end  of  a  session,  or  even  at  the  end 
of  a  Parliament,  if  it  has  not  passed  through  all  its  stages. 
It  is  taken  up  every  session,  even  if  a  general  election  has 
intervened,  at  the  stage  where  it  was  left  at  the  end  of  the 
previous  session.  The  result  is  that  it  is  rarely  necessary  for 
the  Senate  to  reject  a  Bill  passed  by  the  Chamber,  and  it 
rarely  does  so  ;  it  simply  hangs  it  up  for  years. 

When  a  Bill  is  introduced  into  either  House  of  Parliament 
in  France,  it  is  at  once  referred  to  a  committee,  which  may 
amend  it  radically  or  even  propose  an  alternative  measure 
of  its  own.  This  does  not  answer  to  the  committee  stage  of  a 
Bill  in  the  House  of  Commons,  which  is  equivalent  to  the 
"  discussion  of  the  clauses  "  in  France  ;  it  is  a  preliminary 
stage  and  there  is  much  to  be  said  for  it ;  details  are  much 
more  satisfactorily  worked  out  in  a  committee  than  in  the 
whole  House,  and,  if  the  committee  does  its  work  well,  the 
time  of  the  House  may  be  and  often  is  saved.  There  have 
been  cases  in  which  a  Government  measure  has  been  much 
improved  by  the  preliminary  committee  and  the  Government 
has  accepted  the  amendments.  But  the  system  may  be  a 
powerful  means  of  obstruction  with  the  connivance  of  the 
House,  and  it  is  so  used  in  the  Senate.  A  concrete  example 
is  that  of  the  Income  Tax  Bill,  which  was  finally  passed  by 
the  late  Chamber  in  1909  ;  on  arriving  at  the  Senate  it  was 
referred,  as  usual,  to  a  committee,  where  it  has  remained 
ever  since.  The  committee  has  only  just  produced  its  report, 
which  rejects  the  measure  sent  up  from  the  Chamber  and 
proposes  an  alternative  Bill,  which  is  quite  unworkable  and  is 
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meant  to  be — the  committee  desiring  to  wreck  the  Income 
Tax,  but  being  afraid  to  say  so  openly.  But  for  the  advent  of 
M.  Caillaux  to  the  Ministry  of  Finance,  it  is  probable  that  the 
report  would  not  have  been  produced  even  yet.  The  Senate 
has  obstructed  the  Bill  for  five  years  and  has  not  yet  begun 
its  discussion. 

It  has,  of  course,  to  be  said  that  three  consecutive  Govern- 
ments, those  of  M.  Poincare,  M.  Briand,  and  M.  Barthou, 
connived  at  the  obstruction,  since  the  last  thing  that  they 
desired  was  to  pass  the  Income  Tax  Bill.  It  is  always 
possible  for  the  Government  to  raise  the  question  in  the 
Senate  and  insist  on  its  being  dealt  with,  as  M.  Briand  did 
in  the  case  of  Proportional  Representation  (with  the  result 
that  the  Senate  rejected  it).  But  the  Chamber  has  no  redress; 
it  cannot  deal  again  with  a  measure  that  has  been  sent  up  to 
the  Senate  and  it  cannot  force  the  Senate  to  deal  with  it. 
In  the  case  of  the  Income  Tax  it  would  have  been  possible  to 
tack  it  on  to  the  Budget,  as  was  proposed  and  may  even  yet 
be  done  if  necessary,  but  this  could  be  done  only  in  the  case 
of  a  financial  Bill. 

English  parliamentary  procedure  would  prevent  any 
English  Senate  from  imitating  these  tactics,  but  the  ex- 
perience of  France  suggests  that,  if  there  is  to  be  a  Second 
Chamber  at  all,  the  House  of  Lords,  with  its  powers  restricted 
as  at  present,  is  perhaps  less  objectionable  than  any  sub- 
stitute that  could  be  found  for  it.  An  indirectly-elected 
Senate  is  not  really  much  more  representative  than  the 
House  of  Lords  and  is  no  more  in  touch  with  public  opinion. 
Universal  suffrage  has  very  little  check  on  Senators,  with 
whom  it  comes  in  contact  once  in  nine  years,  and  then  only 
remotely  by  the  intermediary  of  local  bodies  elected  for  quite 
other  purposes,  or  even  of  delegates  of  those  local  bodies. 
Moreover,  the  representation  of  the  Departments  and  of  the 
various  local  bodies  is  so  disproportionate  to  the  populations 
that  the  Senate  is  still  further  removed  from  the  effective 
control  of  the  electors.  Paris,  with  its  population  of  two  and 
three-quarter  millions,  has  only  thirty  Senatorial  electors, 
while  a  village  of  300  inhabitants  has  one.  The  Department  of 
the  Seine  has  ten  Senators  for  more  than  four  million  inhabi- 
tants ;  that  of  Ariege  has  two  Senators  for  less  than  200,000 
inhabitants.  The  result  of  this  rough-and-ready  method  of 
representation  is  shown  by  the  fact  that  there  is  not  a  single 
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Socialist  Senator,  although  there  are  seventy  Socialist  Depu- 
ties. The  Senate  is  essentially  a  bourgeois  assembly ;  it 
represents,  to  a  limited  extent,  the  feeling  of  the  agricultural 
population  (which  predominates  among  the  Senatorial 
electors),  but  the  industrial  working  class  is  practically  un- 
represented in  it.  Nominally  Radical  and  really  intensely 
anti-clerical,  it  is,  in  fact,  a  Conservative  body,  especially  in 
regard  to  social  questions. 

Perhaps  the  age  limit  has  something  to  do  with  the  conser- 
vatism of  the  Senate.  A  man  of  forty  is  not  necessarily 
conservative,  but  the  average  age  of  the  Senate  is  much  more 
than  forty,  and,  as  a  rule,  men  tend  to  become  conservative 
(because  they  cease  to  develop)  as  they  grow  older.  The  very 
atmosphere  of  a  Second  Chamber  is  also,  perhaps,  a  conserva- 
tive one  ;  the  fact  that  it  exists  in  order  to  be  a  check  on 
the  popular  House  makes  it  so.  One  could  quote  many 
instances  in  France  of  men  whose  political  development  seems 
to  have  been  suddenly  arrested  when  they  became  Senators  ; 
M.  Clemenceau  is  one  of  them,  if,  indeed,  in  his  case  there  has 
not  been  an  actual  retrogression,  for  he  was  certainly  not 
always  as  Chauvinist  as  he  is  now. 

My  own  opinion,  whatever  it  may  be  worth,  is  against  a 
Second  Chamber  altogether,  but,  if  there  must  be  a  Second 
Chamber,  the  experience  of  France  shows  that,  whatever 
may  be  its  constitution,  it  is  essential  that  its  powers  should 
be  merely  suspensive,  as  are  now  those  of  the  House  of  Lords. 
The  backwardness  of  social  legislation  in  France,  the  privi- 
leged position  of  French  owners  of  property  (for  example,  the 
law  of  landlord  and  tenant,  which  is  far  more  favourable  to 
the  landlord  even  than  in  England),  the  grossly  unjust  inci- 
dence of  taxation,  these  are  due  to  the  Senate,  which  has 
consistently  obstructed  every  effort  to  improve  social  con- 
ditions. It  was  the  Senate  that  made  the  Old  Age  Pensions 
Law  the  inadequate  and  unworkable  measure  that  it  is.  It  is 
the  Senate,  with  its  overwhelming  majority  of  so-called 
Radicals,  that  is  now  attempting  to  prevent  the  adequate 
taxation  of  the  rich,  who  pay  far  less  than  in  Germany  or 
England,  while  the  poor  are  weighed  down  by  the  burden  of 
import  duties  and  indirect  taxes,  which  make  the  cost  of 
living  intolerable.  It  is  the  Senate  which,  by  paralysing  the 
legislative  machinery,  has  made  so  prevalent  the  feeling  of 
disgust  with  politics  and  the  conviction  of  the  hopelessness 
of  political  action. 
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By  Philip  Snowden,  M.P. 

And  whereas  it  is  intended  to  substitute  for  the  House  of 
Lords  as  it  at  present  exists  a  Second  Chamber  constituted  on  a 
popular  instead  of  hereditary  basis,  but  such  substitution 
cannot  be  immediately  brought  into  operation.  .  .  . 

These  words  appear  in  the  preamble  of  the  Parliament  Act, 
and  when  the  Bill  was  before  the  House  of  Commons  the 
Labour  Party  moved  an  official  amendment  proposing  that 
those  words  be  deleted.  It  was  stated  by  the  spokesman  of 
the  Labour  Party  that  this  amendment  was  moved  for  the 
purpose  of  obtaining  the  opinion  of  the  House  of  Commons 
on  the  question  of  a  Second  Chamber.  The  Labour  Party  is 
opposed  to  a  Second  Chamber,  no  matter  how  such  Chamber 
may  be  constituted.  It  bases  its  opposition  in  the  first  place 
on  the  broad  ground  that  one  Legislative  Chamber,  elected 
on  a  democratic  franchise,  and  by  such  electoral  methods  as 
will  ensure  as  far  as  possible  a  representation  of  the  popular 
will,  is  the  best  means  of  promoting  legislation  in  harmony 
with  the  desires  of  the  majority  of  the  nation  ;  and  that  a 
Second  Chamber  can,  in  such  circumstances,  only  serve  one 
of  two  purposes — namely,  if  it  be  also  elected  in  such  a  way 
as  to  represent  the  popular  will  it  is  a  superfluous  ornament, 
and  if  it  be  composed  of  men  nominated,  or  elected  on  a 
different  franchise,  it  cannot  be  representative  of  national 
opinion,  and  is  therefore  a  negation  of  popular  government. 
Much  of  the  argument  against  Single  Chamber  government 
seems  to  assume  that  the  House  of  Commons,  as  at  present 
elected,  and  as  it  at  present  conducts  its  business,  will  remain 
unaltered  if  no  Second  Chamber  exists.  It  is,  therefore,  im- 
portant for  the  opponents  of  a  Second  Chamber  to  make  it 
quite  clear  that  they  realize  that  Single  Chamber  govern- 
ment would  involve  a  drastic  reform  of  the  system  of  electing 
the  House  of  Commons,  and  of  the  methods  of  conducting  its 
business,  especially  a  severe  limitation  of  the  power  and  auto- 
cracy of  the  Cabinet.  This  is  not  the  occasion  to  discuss 
what  these  changes  should  be  ;  it  is  enough  to  say  that  under 
a  Single  Chamber,  that  Chamber  should  be,  so  far  as  it  is 
humanly  possible  to  make  it,  a  mirror  of  democracy. 
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With  such  a  Single  Chamber  as  that,  what  logical  argument 
can  be  advanced  in  support  of  a  Second  Chamber  from  one 
who  accepts  the  principle  and  fact  of  democratic  govern- 
ment ?  The  common-sense  view  of  this  matter,  as  held  and 
expressed  by  the  man  in  the  street,  has  never  been  met  by  the 
advocates  of  a  Second  Chamber.  That  view  may  be  ex- 
pressed in  this  form  :  if  the  elector  votes  for  a  man  to  repre- 
sent him  in  the  House  of  Commons,  because  that  man  gene- 
rally represents  his  political  views,  why  should  he  elect 
another  man  to  revise  and  delay  the  work  of  the  first,  in  whom 
he  has  the  fullest  confidence  ?  A  Second  Chamber  can  only 
be  defended  on  the  ground  that  the  members  of  the  first 
require  to  be  watched,  that  they  are  not  trustworthy,  or  that 
they  are  only  capable  of  doing  their  work  in  such  a  slipshod 
fashion  that  there  must  be  others  to  revise  or  reject  it.  If 
that  position  be  accepted,  then  a  number  of  other  interesting 
problems  arise.  If  the  House  of  Commons  cannot  be  trusted 
to  legislate  in  accordance  with  its  mandate  from  the  nation, 
nor  in  accordance  with  what  it  must  know  is  the  desire  of  the 
electors,  then  there  is  no  guarantee  that  the  elected  members 
of  a  Second  Chamber  will  be  different  in  this  respect.  If  the 
Second  Chamber  is  to  be  elected  by  the  same  body  of  electors, 
there  is  no  likelihood  that  they  will  choose  for  that  Chamber 
a  class  of  men  superior  in  intelligence  and  probity  to  those 
they  elect  to  the  House  of  Commons.  The  advocates  of  a 
Second  Chamber,  who  profess  to  be  democrats,  see  the  dilem- 
ma, and  realize,  though  they  will  not  frankly  admit  it,  how 
illogical  is  their  position  if  they  advocate  a  Second  Chamber 
elected  in  precisely  the  same  way  as  the  House  of  Commons. 
So  they  have  abandoned  the  idea  of  duplicating  the  House 
of  Commons,  and  they  make  all  kinds  of  proposals  for  con- 
stituting the  Second  Chamber,  from  a  nominated  Chamber 
of  "statesmen"  to  election  by  popular  vote,  but  by  con- 
stituencies geographically  different  from  those  which  elect 
the  House  of  Commons.  But  the  obvious  answer  to  each 
and  all  of  these  proposals  is  that  if  the  House  of  Commons 
be  elected  in  the  most  democratic  way,  then  every  other 
scheme  of  filling  a  Second  Chamber  is  a  departure  from 
democratic  methods,  and  it  is  therefore  much  less  represen- 
tative of  the  popular  mind.  It  might  of  course  be  argued, 
and  there  are  those  who  do  so  argue,  that  a  wiser  Chamber 
could  be  constituted  by  nomination,   or  by  a  restricted 
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electorate.  But  that  is  a  different  matter.  We  are  arguing 
this  question  on  the  basis  of  an  acceptance  of  popular 
government.  Therefore  it  is  undeniable  that  any  Second 
Chamber  which  was  constituted  in  a  different  way  from  the 
constitution  of  a  House  of  Commons  elected  on  a  full  fran- 
chise and  with  the  fewest  possible  electoral  anomalies  would 
be  less  democratic,  or,  in  other  words,  it  would  deprive  certain 
classes  of  representation  in  the  Second  Chamber  who  were 
represented  in  the  Commons. 

Advocates  of  a  Second  Chamber,  in  addition  to  such  a 
House  of  Commons  as  we  have  postulated,  have  no  argu- 
ments to  support  their  position  except  such  as  spring  from  a 
distrust  of  democracy.  But  they  are  not  even  logical  in  the 
proposals  they  make  for  giving  effect  to  their  want  of  con- 
fidence in  the  people.  They  dare  not  frankly  take  up  the 
position  that  the  Second  Chamber  must  have  coequal  or 
larger  powers  than  the  House  of  Commons.  The  Liberal 
advocates  of  a  Second  Chamber  appear  to  be  uniting  upon  a 
scheme  for  a  Second  Chamber,  which  shall  be  small  in  num- 
bers, elected  by  constituencies  larger  than  those  which  return 
members  to  the  House  of  Commons,  whose  powers  shall  be 
confined  to  consultation,  revision,  and  delay.  Ministers  have 
repeatedly  stated  that  the  principles  of  the  Parliament  Act 
must  be  embodied  in  any  scheme  for  a  new  Second  Chamber. 
The  only  purposes  that  such  a  Second  Chamber  can  serve  are 
to  be  a  nuisance  to  democratic  progress  and  a  protector  of 
vested  interests.  It  is  to  be  elected  by  larger  constituencies 
to  make  the  absurdity  of  the  same  voters  electing  two  Legis- 
lative Chambers  a  little  less  obvious.  Its  powers  are  not  to 
be  apparently  coequal  with  those  of  the  House  of  Commons, 
but  in  reality  they  are  to  be  so  great  as  to  provide  an  effective 
check  upon  the  doings  of  the  House  of  Commons.  Its  first 
function  is  to  be  consultative.  But  if  670  members  of  the 
House  of  Commons,  elected  by  the  full  popular  vote,  are  not 
able  to  interpret  the  popular  will  on  any  question,  and  to 
decide  which  is  the  best  way  to  give  effect  to  it,  how  can  they 
be  helped  to  the  right  conclusion  by  consultation  with  a  very 
small  body  of  others,  who  have  no  better  means  of  knowing 
the  popular  will,  but  who,  on  the  contrary,  are  likely  to  be  a 
less  intelligent  body,  because  few  able  men  will  care  to  be 
elected  to  a  Second  Chamber  which  has  only  powers  for 
mischief  ?   A  Second  Chamber  of  the  kind  suggested  will  be 
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useless  for  the  purpose  of  consultation,  but  it  will  be  powerful 
for  the  purpose  of  delay.  Membership  of  such  a  Chamber 
will  only  be  attractive  to  men  who  want  to  delay  legislation 
— that  is,  men  who  have  anti-democratic  sympathies  or  class 
interests  to  serve. 

A  Second  Chamber  having  only  the  practical  power  to 
delay  legislation  is  not  only  unnecessary  but  mischievous.  If 
there  were  no  Second  Chamber,  the  House  of  Commons  would 
have  a  greater  sense  of  responsibility  than  it  now  feels,  and 
it  would  not  pass  legislation  which  it  knew  was  opposed  by 
the  country.  The  Unionist  Party  did  that  when  they  were 
last  in  office  because  there  was  a  Second  Chamber  which 
could  be  relied  upon  to  prevent  a  succeeding  Government 
from  repealing  that  legislation.  Nothing  could  come  from  an 
unpopular  act  under  Single  Chamber  government  except 
disaster  to  the  party  committing  it.  The  powers  of  delay 
possessed  by  a  Second  Chamber  could  only  be  used  to 
postpone  measures  which  the  nation  approved.  A  General 
Election  would  not  enable  the  democracy  to  undo  this 
mischief,  for  it  will  be  part  of  the  constitution  of  the  Second 
Chamber  that  all  its  members  do  not  retire  when  the  House 
of  Commons  is  re-elected.  The  seriousness  of  the  waste  and 
danger  of  such  delay  cannot  be  exaggerated.  The  working 
of  the  Parliament  Act  is  showing  us  something  of  that.  It 
will  mean  that  the  effective  life  of  a  House  of  Commons  in 
one  Parliament  is  reduced  by  one-half  or  more  of  its  nominal 
time.  The  latter  half  of  a  Parliament  will  be  spent  in 
wrangling  with  the  Second  Chamber,  and  in  doing  over  for 
the  second  and  third  time  the  work  the  Commons  did  in  the 
first  half  of  the  Parliament.  And  all  this  will  be  to  no  useful 
purpose  from  the  point  of  view  of  democratic  progress,  though 
it  will  be  very  useful  for  reactionaries  and  interested  classes. 
It  has  been  suggested,  in  order  to  lessen  the  time  during 
which  delay  may  operate,  that  after  a  while  the  difference 
may  be  settled  by  the  two  Chambers  meeting  together  and 
voting  as  one  body.  Really  that  is  putting  an  indignity  upon 
the  Second  Chamber  which  even  such  a  body  ought  to  be 
spared.  That,  put  into  plain  language,  simply  means  that 
the  House  of  Commons,  after  having  permitted  the  Second 
Chamber  to  waste  one  or  two  valuable  years,  is  to  overrule 
the  opposition  by  the  force  of  its  larger  numbers.  It  is 
suggested  that  the  Second  Chamber  should  have  the  power 
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to  delay  a  Bill  until  a  General  Election  has  been  held.  But 
that  is  an  impracticable  proposal,  for  it  is  very  likely  there 
would  not  be  one,  but  a  number  of  delayed  measures  before 
the  country,  and  how  can  a  General  Eelction  decide  on  each 
separate  measure  ? 

The  Liberal  advocates  of  a  Second  Chamber  propose  that 
the  power  of  the  purse  shall  remain  entirely  in  the  hands  of 
the  House  of  Commons.  Could  anything  be  more  incon- 
sistent than  this  ?  The  Second  Chamber  is  to  have  the 
power  of  delay,  and  possibly  to  destroy  by  delay,  a  trumpery 
measure  prohibiting  sweeps  from  wearing  blackened  faces, 
but  it  is  to  keep  its  hands  off  a  Budget  imposing,  perhaps, 
ten  millions  of  additional  taxation.  If  the  House  of  Commons 
is  to  be  trusted  to  express  the  democratic  desire  about 
taxation,  why  is  it  incompetent  to  do  so  on  matters  of  general 
legislation  ?  Finance  is  the  most  important  function  of 
Parliament,  and  if  there  is  any  danger  of  democracy  legis- 
lating rashly  it  is  on  financial  matters  more  than  upon  general 
legislation.  But  this  deprivation  of  the  power  to  interfere 
with  finance  would  lead  to  indirect  action  on  the  part  of 
the  Second  Chamber,  which  would  seriously  cripple  the 
progress  of  general  legislation.  If  the  House  of  Commons 
were  engaged  in  passing  a  Budget  to  which  the  Second 
Chamber  were  strongly  opposed,  it  is  certain  that  the  Second 
Chamber  would  retaliate  by  holding  up  the  general  legislation 
of  the  First  Chamber.  From  whatever  point  of  view  we 
consider  the  proposals  for  a  Second  Chamber  there  appears 
nothing  but  the  certainty  of  conflict,  harmful  delay,  waste 
of  time,  and  the  degradation  of  the  House  of  Commons  by 
taking  away  from  its  members  an  interest  in  their  work  and 
a  sense  of  responsibility  to  the  electorate. 

The  function  of  revision,  which  it  is  proposed  to  assign 
to  the  Second  Chamber,  is  one  that  might  be  far  better  dis- 
charged by  a  Committee  of  the  House  of  Commons.  It  is 
not  necessary  to  encumber  the  Constitution  with  the  evil 
of  a  Second  Chamber  to  get  this  one  solitary  useful  function 
fulfilled  by  it.  A  Committee  of  the  House  of  Commons  would 
be  more  likely  to  make  a  measure  conform  to  popular  needs 
than  would  the  members  of  a  Second  Chamber.  The  reform 
of  the  House  of  Commons,  which  would  be  carried  out  at  the 
time  a  Single  Chamber  system  was  established,  would,  no 
doubt,   provide  for  a  further  development  of  the  Grand 
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Committee  system.  If  a  Second  Chamber  has  to  be  created 
no  better  model  can  be  followed  than  that  of  the  Norwegian 
Legislature,  which  creates  its  Second  Chamber  by  selecting 
one-fourth  of  the  members  of  the  Storthing,  and  the  functions 
of  this  Second  Chamber  are  mainly  revision.  The  least 
harmful  form  of  a  Second  Chamber  for  our  country  would 
probably  be  one  wholly  nominated,  for  such  a  Chamber 
would  not  be  able  to  claim  any  democratic  authority,  and 
if  it  had  any  sense  of  the  fitness  of  things  it  would  not  arrogate 
much  power.  The  more  democratic  is  the  system  of  electing 
a  Second  Chamber,  the  more  dangerous  it  is  to  democratic 
causes,  and  the  more  of  a  nuisance  it  makes  itself  by  its 
arrogance. 

The  main  argument  on  which  advocates  of  a  Second 
Chamber  rely  is  that  most  countries  have  adopted  the 
bicameral  system.  But  there  are  two  answers  to  that 
argument.  In  the  first  place  most  countries  created  a  Second 
Chamber  not  because  there  were  any  reasons  why  they  should, 
but  because  they  found  that  England  had  such  a  system. 
And  the  second  answer  is  that  Second  Chambers  are  now 
retained  in  those  countries  because  experience  has  proved 
that  they  are  a  drag  on  democratic  legislation  and  a  strong 
protection  of  property  interests.  The  variety  of  Second 
Chambers  is  legion,  but  they  have  all  that  feature  in  common. 
In  France,  in  the  United  States,  and  in  the  new  democracies 
of  Australasia,  with  the  growth  of  democratic  power  and  the 
extension  of  political  franchises,  the  Parliamentary  history 
of  all  has  been  that  of  conflict  between  the  two  Chambers. 
Those  who  cannot  trust  the  democracy  do  well  to  have  a 
Second  Chamber  to  curb  its  power.  To  best  attain  their 
purpose  they  must  give  the  Second  Chamber  the  appearance 
of  being  a  democratic  body  ;  but  in  reality  it  will  always  be 
the  representative  of  wealth  and  privilege.  Democracy  will 
make  many  mistakes,  but  it  is  not  by  restricting  its  liberty, 
but  by  giving  it  the  fullest  liberty,  that  it  will  learn  wisdom 
and  feel  its  responsibilities.  The  Labour  Party  policy  is  to 
abolish  the  House  of  Lords,  to  institute  Single  Chamber 
government  by  a  House  of  Commons  elected  on  manhood  and 
womanhood  suffrage,  under  a  reformed  electoral  system 
which  will  give,  as  far  as  it  can  be  done,  every  unit  of  the 
electorate  an  equal  share  in  electing  the  House  of  Commons. 
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THE    LEGISLATIVE    COUNCIL   OF 
NEW   ZEALAND 

By  the  Hon.  W.  Pember  Reeves 

The  Constitution  of  New  Zealand  came  into  operation  a  little 
more  than  sixty  years  ago.  It  was  the  joint  work  of  the 
Colonial  Office  and  of  Sir  George  Grey,  then  Governor  of  the 
Colony.  Though  Grey  endeavoured  to  take  local  feeling  to 
some  extent  into  account,  he  either  could  not  or  did  not  wish 
to  run  counter  to  the  predilection  of  Downing  Street  in 
favour  of  a  nominee  Second  Chamber  of  members  appointed 
for  life.  The  admitted  object  of  the  English  authorities  was 
to  obtain  a  body  independent  both  of  popular  opinion  and 
of  the  Government  of  the  day.  Thus  and  for  this  reason  con- 
stituted, the  Legislative  Council  went  its  way  until  1891. 
It  was  never  exactly  popular,  and  became  increasingly  less 
popular.  In  its  composition  it  was  usually  neither  very  good 
nor  very  bad,  very  rich  or  very  poor,  very  able  or  conspicu- 
ously foolish.  Its  members  were  as  a  rule  of  the  property- 
owning  class.  But  there  were  exceptions.  Among  the 
Councillors  there  were  always  at  least  some  colonists  of 
real  ability,  knowledge,  and  experience.  Somewhat  more 
numerous  were  politicians  who  could  not  have  won  a  seat  in 
the  Lower  Chamber  and  would  not  have  strengthened  that 
Chamber  if  they  had.  As  private  persons  there  was  nothing 
to  be  said  against  them.  But  they  represented  no  one,  not 
even  a  class.  Inevitably  they  tended  with  increasing  years 
to  become  more  and  more  inert  and  conservative,  and  were 
only  restrained  from  becoming  extremely  obstructive  by  a 
sense  of  weakness.  Some  of  the  life  members,  though  they 
attended  and  drew  their  pay,  grew  too  old  for  their  duties, 
light  as  these  were.  Others  grew  indifferent  and  attended 
irregularly.  The  intellectual  level  was  not  above  that  of  the 
elected  Chamber,  but,  if  anything,  below  it.  A  New  Zealand 
speaker  once  remarked,  not  without  point  :  "  We  have 
endeavoured  to  create  an  aristocracy,  and  have  succeeded  in 
endowing  a  museum  !  "  The  Council  seldom  before  1891 
came  into  direct  collision  with  a  popular  Government,  but 
thoroughly  enjoyed  throwing  out  Bills  passed  by  the  Lower 
House  on  the  initiative  of  private  members.  Its  weakness 
made  it  more  or  less  of  a  jest,  even  among  the  Conservative 
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classes.  But  it  was  respectable,  and  not  very  mischievous  ; 
and  if  it  seldom  improved  Government  measures,  it  did  not 
very  often  make  them  worse. 

This  rather  unserviceable  but  more  or  less  innocuous 
Senate  might  have  gone  on  much  longer  without  change  but 
for  one  thing.  Up  to  January,  1891,  New  Zealand,  save  for 
one  very  brief  season,  never  had  an  actively  democratic  and 
reforming  Government.  Measures  of  reform  there  were,  but 
they  were  almost  always  concessions  intended  to  keep  the 
democracy  quiet.  As  such  they  were  accepted  by  Conserva- 
tives in  both  Houses.  For  forty  years,  therefore,  the  ten- 
dency of  Ministries  was  to  appoint  "  moderate  "  men  to  the 
Council,  where,  of  course,  "  moderation  "  was  a  quality  which 
became  accentuated.  Public  opinion  was  growing  more 
democratic,  while  the  Councillors'  views  were  petrifying. 
When,  then,  in  1891,  a  Radical  Ministry,  supported  by 
Labour  and  with  a  thoroughgoing  policy,  came  into  power  it 
was  discovered  that  virtually  the  entire  Council  was  in 
opposition.  In  a  House  of  46  the  Government  had  a  doubt- 
ful following  of  three  or  four.  They  at  once  introduced  a 
Bill  abolishing  the  life-tenure  of  seats  in  the  Council.  It 
would  have  been  impossible  to  affect  the  position  of  existing 
members.  The  Government  was  content  to  transform  the 
tenure  of  future  appointments  into  one  of  seven  years.  The 
old  life  members  were  to  be  permitted  to  die  out  peacefully. 
Then,  after  a  long  struggle  with  two  Governors,  Lords 
Onslow  and  Glasgow,  the  Radicals  were  permitted  to  nomi- 
nate twelve  Councillors  and  to  form  something  of  a  party  in 
the  Council.  Their  opponents  in  that  body,  who,  of  course, 
were  still  in  a  large  majority,  wreaked  their  vengeance  on  the 
measures  of  the  Government.  For  six  or  seven  years  they 
rejected  or  mangled  these  with  a  frequency  and  a  vigour 
which  quite  threw  into  the  shade  the  wrecking  practices  of 
any  other  Second  Chamber  known  to  the  writer.  Important 
Bills  were  rejected  or  spoiled  twice,  thrice,  or  even  oftener. 
The  Government  could  do  nothing  except  bide  its  time.  At 
length,  thanks  to  death,  fresh  appointments,  and  the  con- 
tinued popularity  of  the  Radicals,  the  change  came.  In 
1899  ^  could  be  said  that  the  Progressive  Party  at  last  had 
a  Council  which  could  be  trusted  to  support  them. 

It  cannot  be  said  that  the  Progressives  made  any  very 
striking  or  impressive  use  of  their  victory  or  of  the  opportu- 
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nity  it  gave  them.  They  did  not  increase  the  pace  of  their 
reforms — on  the  contrary,  they  slackened  it.  They  did  not 
improve  the  composition  of  the  Council.  Apparently  they 
did  not  desire  a  brilliant,  intellectual,  statesmanlike,  or  even 
active  body.  They  or  their  leaders  wanted  a  Chamber  which 
would  not  give  trouble.  That  they  certainly  secured.  For 
a  dozen  years  the  Councillors  passed  everything  which  the 
Government  really  wished  them  to  pass.  When  they  threw 
out  anything — as,  for  instance,  a  measure  for  further  re- 
forming their  constitution — it  was  something  of  which  one 
might  safely  say  that  neither  Ministers  nor  the  public  cared 
two  straws  for  its  fate.  They  did  not  court  unpopularity. 
The  Council  furnished  a  convenient  and  not  undignified  shelf 
for  a  certain  number  of  elderly  friends  of  the  ruling  party. 
In  twenty  years  the  Liberal  leaders  never  appointed  to  it  a 
single  member  of  the  Opposition.  On  the  other  hand,  they 
did  not  make  the  mistake  of  victimizing  Councillors  who 
showed  spasms  of  independence.  Broadly,  it  was  assumed 
that  at  the  end  of  their  seven  years'  term  all  members  should 
be  reappointed.  Good,  bad,  or  indifferent,  they  were  kept 
on.  This  practice  helped  to  keep  them  in  good  humour. 
Now  and  again  one  of  them  might  swing  his  tomahawk,  but 
after  a  while  he  would  grow  quiet  again.  The  Council  did 
nothing  shocking  :  it  did  nothing  amusing  :  it  did  nothing 
in  particular.  It  certainly  did  no  damage  to  the  Colony 
beyond  costing  the  taxpayers  a  few  thousands  a  year.  But 
from  1898  to  191 1  a  more  commonplace  and  less  interesting 
legislative  body  can  hardly  have  existed  in  the  Empire. 
Over  its  portals  might  have  been  inscribed  "Vestibulum 
tumuli  et  senii  penultima  sedes."  Perhaps  its  principal 
achievement  was  to  prevent  the  democracy  from  becoming 
reconciled  to  the  nominee  system. 

Neither  recently  nor  at  any  time  in  its  respectable  but 
uninspiring  career  has  the  Legislative  Council  indulged  in 
sensational  constitutional  conflicts  with  the  Lower  Chamber. 
It  has  not  made  history  in  that  way.  It  once  tried  to  amend 
an  Old  Age  Pension  Bill,  but  its  own  Speaker  ruled  that  the 
measure  was  a  Money  Bill  and  that  the  amendment  was  ultra 
vires.  For  sixty  years  the  Parliament  of  New  Zealand  has 
managed  to  get  on  without  legal  provision  for  forcing  re- 
jected Bills  through  or  for  preventing  deadlocks.  For  this 
the   Council   may  claim  some  credit.     Indeed,   as   above 
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indicated,  it  has  usually  had  enough  dreary  good  sense  of  its 
own  to  avoid  going  to  extremes.  Only  during  the  seven  years 
from  1891  onwards  was  it  persistently  pugnacious.  Then  it 
was  in  the  end  beaten  all  along  the  line.  All  its  pet  aversions 
became  law  :  nearly  all  of  them  are  still  law. 

It  will  be  noted  that,  whereas  for  forty  years  the  tendency 
of  New  Zealand  politicians  was  to  make  the  Council  conserva- 
tive, during  the  next  twenty  years  the  Progressive  Party 
held  office  continuously,  and  might  have  been  expected  to 
transmogrify  the  Conservative  Chamber.  When  they  went 
out  they  left  a  Council  largely  of  their  own  making,  where  the 
elements  of  a  strong  resistance  to  their  more  conservative 
successors  might  have  been  looked  for.  But  the  Progressive- 
made  Council  was  far  from  Radical,  and  with  one  notable 
exception  has  given  the  present  Government  as  little  trouble 
as  may  be.  It  has,  for  example,  passed  their  terribly 
reactionary  land  laws  without  compunction. 

The  exception  is  the  interesting  Bill  for  its  own  transfor- 
mation. Why  Mr.  Massey's  Ministry  should  wish  to  meddle 
with  so  unresisting  a  Chamber  is  not  at  first  easy  to  see. 
A  Council  so  habituated  to  pass  Government  Bills  might 
probably  be  trusted  to  go  on  doing  so.  But  even  a  Conser- 
vative Ministry  must  have  a  policy  and  a  programme.  When 
in  1911  the  twenty  years'  term  of  the  New  Zealand  Progres- 
sive Party  came  to  a  rather  lame  and  impotent  conclusion 
the  Conservatives  stood  pledged  to  reform  the  Governmental 
machine.  They  decided,  not  without  reason,  that  the  nega- 
tive advantages  of  the  nominee  system  were  not  good  enough 
to  preserve  it,  and  they  resolved  to  make  the  Council  elective. 
With  praiseworthy  discretion  they  rejected  the  temptation 
to  propose  to  have  it  chosen  by  a  limited  electorate.  With 
the  example  of  Victoria  before  them,  the  people  of  New 
Zealand  would  not  have  stood  that.  On  the  other  hand, 
being  at  heart  Conservative,  the  Ministry  did  not  want  a 
Senate  like  that  of  the  Australian  Commonwealth — some- 
thing certain  to  be  captured  with  a  rush  by  a  democratic 
majority  as  soon  as  a  democratic  party  should  be  thoroughly 
organized.  So  they  fell  back  on  a  scheme  of  dividing  the 
Colony  into  four  large  electorates  to  choose  members  under 
the  Tasmanian  system  of  proportional  representation.  Two 
of  the  electorates  are  to  return  eleven  members  each,  and  the 
other  two  nine  members  each.    The  suffrage  will  be  universal, 
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and  the  elected  Councillors  will  sit  for  six  years.  The  scheme 
cannot  be  in  full  operation  for  five  or  six  years,  as  time  is 
allowed  for  the  gradual  disappearance  of  the  nominees.  The 
Bill  contains  the  English  provision  for  passing  Money  Bills 
over  the  Upper  Chamber's  head  if  necessary,  and  the  Austra- 
lian provisions  for  "  suggested  "  amendments  and  for  dealing 
with  deadlocks.  It  has  not  yet  become  law.  The  nominee 
Council,  complacent  enough  about  other  things,  will  have 
none  of  it,  and  has  already  twice  rejected  it.  Should  the 
Government  remain  in  office,  the  probabilities  are  that  it  will 
become  law  within  eighteen  months.  The  result,  in  such 
event,  will  most  likely  be  an  Upper  House  of  somewhat  more 
ability  and  a  good  deal  more  energy  than  the  present.  After 
a  time  the  Labour  element  will  almost  certainly  be  strong. 
At  first  the  balance  of  strength  between  the  Conservatives  on 
the  one  side  and  the  Progressives  of  all  sorts  on  the  other 
may  be  fairly  even.  There  seems  no  reason  to  anticipate  a 
stubbornly  obstructive  or  overwhelmingly  Conservative 
Chamber.  Indeed,  if  the  Conservatives  are  looking  for 
anything  in  the  shape  of  a  bulwark  against  democracy,  one 
is  inclined  to  think  that  they  will  be  disappointed.  But  they 
will  probably  always  be  able  to  count  on  having  a  strong 
minority  of  respectable  mental  calibre  there.  At  the  outset 
they  may  even  command  a  majority.  They  need  never  be 
swamped,  except  through  utter  bad  management  in  the 
country.  Such  is  the  outlook  at  the  moment.  New  Zealand 
has  had  experience  of  the  nominee  Chamber  in  three  different 
moods — cautious,  actively  obstructive,  and  apathetic — and 
appears  to  have  liked  none  of  them.  The  Colony  now  seems 
disposed  to  try  a  Second  Chamber  of  a  kind  likely  to  do  more 
both  of  good  and  harm  than  its  predecessor.  The  original 
design  of  Downing  Street  in  setting  up  a  Legislative  Council 
was  to  create  a  body  quite  independent  both  of  popular 
opinion  and  Government  influence.  For  many  years  the 
Council  yielded  to  the  latter  force.  Indeed,  except  for  a 
few  years,  it  was  usually  disposed  to  yield  to  it.  By  way  of 
a  change  it  is  now  proposed  to  make  it  directly  amenable 
to  public  opinion.  So  much  for  the  visions  of  constitution 
makers. 
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By  George  M.  Wrong,  Professor  of  History 
in  the  University  of  Toronto 

Canada,  as  a  great  state  extending  from  the  Atlantic  to  the 
Pacific,  has  existed  for  a  little  more  than  forty  years.  Prior 
to  1867  what  is  now  Canada  consisted  of  detached  provinces 
with  no  organic  union.  The  movement  for  federation  was 
completed  by  1873.  Some  of  the  smaller  provinces  had  feared 
that,  on  the  basis  of  representation  by  population,  their 
interests  might  not  be  adequately  guarded  in  the  Federal 
Parliament.  The  result  was  that  in  Canada,  as  in  the  United 
States,  one  chief  purpose  of  the  Second  Chamber  was  to  give 
protection  to  the  less  populous  provinces.  In  the  United 
States  we  find  two  members  in  the  Senate  for  Nevada  with 
less  than  100,000  people,  and  also  two  for  New  York  with 
more  than  8,000,000  people.  There  is  in  Canada  no  disparity 
so  great,  but  the  Maritime  Provinces  have  twenty-four 
Senators,  while  Ontario,  with  nearly  three  times  the  popula- 
tion of  the  Maritime  Provinces,  has  also  twenty-four. 

Besides  the  Federal  Parliament,  which  sits  at  Ottawa, 
there  is  a  provincial  legislature  in  each  of  the  nine  provinces 
of  Canada.  Older  provinces,  such  as  Quebec  and  Nova  Scotia, 
have  retained  Second  Chambers  in  their  legislatures  ;  but 
the  great  province  of  Ontario,  the  most  important  of  the 
Canadian  provinces,  and  the  new  provinces  in  the  West  have 
all  adopted  the  system  of  a  single  Chamber.  In  this  respect 
Canada  stands  in  contrast  with  the  United  States,  for  there 
is  no  single-Chamber  legislature  in  all  the  half-hundred 
legislatures  of  that  country.  The  single-Chamber  system 
has  given  satisfaction  in  Canada,  for  in  no  province  with  a 
single  Chamber  is  there  any  serious  movement  to  change  to 
two  Chambers.  In  Nova  Scotia,  on  the  other  hand,  there  has 
been  a  strong  movement  to  abolish  the  Second  Chamber. 

In  all  cases  in  Canada  members  are  appointed,  not  elected, 
to  the  Second  Chamber.  The  method  is  so  uniform  that  for 
our  purpose  no  special  study  of  the  provincial  Second  Cham- 
bers is  necessary,  and  we  may  concentrate  our  attention  on 
the  Federal  Second  Chamber,  the  Senate  at  Ottawa.  It 
contains  in  all  eighty-eight  members,  twenty-four  from  the 
Maritime  Provinces,  twenty-four  from  Quebec,  and  twenty- 
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four  from  Ontario  ;  the  western  provinces  have  at  the  present 
time  sixteen  Senators,  but  owing  to  the  rapid  growth  of  their 
population,  this  number  will  probably  be  at  least  doubled  in 
the  immediate  future.  The  Senators  are  appointed  for  life 
by  the  Federal  Government  of  the  day,  as  vacancies  occur. 
The  provinces  of  Canada  are  divided  into  Senatorial  districts, 
but  as  there  are  no  elections  to  the  Senate,  and  as  it  is  not 
necessary  for  a  Senator  to  reside  in  the  district  which  he 
represents,  these  divisions  mean  little.  The  system  of  appoint- 
ment by  the  Government  of  the  day  sometimes  produces 
singular  results.  A  district,  or  even  a  province,  represented 
only  by  Conservatives  in  the  House  of  Commons  may  be 
represented  wholly  by  Liberals  in  the  Senate,  if  the  Senator- 
ships  have  happened  to  fall  vacant  while  a  Liberal  Govern- 
ment was  in  power,  j  It  is  thus  clear  that  under  the  method  of 
appointment  to  the  Senate  it  often  happens  that  the  Senators 
do  not  express  the  political  opinions  of  those  whom  they  are 
supposed  to  represent. ♦ 

We  turn  to  enquire  about  the  type  of  man  who  has  been 
appointed.  The  Government  of  the  day  is  free  in  its  choice 
of  Senators,  and  the  position  of  Senator  is  a  highly  privileged 
one.  He  has  for  life  an  income  of  $2,500.00  a  year.  Unless 
he  absents  himself  entirely  from  two  sessions  of  Parliament 
he  cannot  be  disturbed  in  his  position.  He  is  free  to  play  a 
bold,  strong  part  in  the  life  of  the  State.  In  fact,  however, 
the  Canadian  Senators  have  not  done  so,  and  it  is  easy  to  see 
why  ;/from  the  first,  appointments  to  the  Senate  came  under 
the  full  control  of  the  mechanism  of  party,  and,  on  the 
whole,  the  Senate  has  fulfilled  no  higher  function  than  that 
of  playing  the  party  game.)  The  security  of  the  position  for 
life  and  the  freedom  from  the  labours  of  an  election  have 
made  a  Senatorship  a  desirable  crown  of  party  service,  and 
to  this  use  the  office  has  been  put  .J  The  view  is  generally 
current  in  Canada  that  only  elderly  men  should  be  appointed 
to  the  Senate.  Men  who  have  given  long  service  in  the  House 
of  Commons  sometimes  claim  the  reward  of  a  Senatorship 
for  their  declining  years. »  Other  claimants  are  those  who  have 
given  similar  service  in  the  party  organization  or,  it  may  be, 
have  contributed  liberally  to  the  party  funds.  No  Govern- 
ment, Liberal  or  Conservative,  has  made  any  serious  effort 
to  save  the  post  of  Senator  as  a  reward  for  any  other  kind 
of  public  service,  and,  in  the  present  condition  of  political 


SECOND  CHAMBERS  IN  CANADA  49 

thought,  it  would  be  quixotic  to  expect  that  anything  but 
party  interests  should  be  considered. 

Since,  as  a  rule,  only  elderly  persons  are  appointed  to  the 
Senate,  one  virtue  is  assured.  The  Senators  are  men  of 
experience  in  public  affairs.  The  result  is  that  Committees  of 
the  Senate  do  excellent  work  in  improving  Bills  sent  up  to 
them,  often  in  a  crude  state,  by  the  House  of  Commons. 
Normally  this  is  all  that  the  Senate  does.  At  times,  however, 
it  plays  a  more  striking  part.  Governments  live  long  in 
Canada.  The  present  Federal  system  has  been  in  force  since 
1867,  and  during  this  period,  now  of  nearly  fifty  years,  there 
have  been  only  four  changes  of  government.  The  Liberals 
came  in  in  1873,  the  Conservatives  in  1878,  the  Liberals  again 
in  1896,  and  the  Conservatives  in  191 1.  For  the  greater  part 
of  this  time  two  men  have  really  ruled  Canada:  Sir  John 
Macdonald  was  Prime  Minister  for  twenty  years,  Sir  Wilfrid 
Laurier  for  sixteen.  '  Since  long  tenure  of  office  is  a  charac- 
teristic of  Canadian  politics,  it  is  clear  that  a  Government 
which  appoints  Senators  on  party  lines  will,  in  time,  have  an 
overwhelming  majority  in  the  Senate.  If  this  Government 
is,  in  the  end,  defeated  at  the  polls,  its  party  majority  in  the 
Senate  remains,  with  power  to  embarrass  the  rival  party 
which  has  assumed  office./  It  is  true  that  the  character  of  the 
Senate  changes  rapidly.  For  Senators  being  usually  old  or 
elderly,  a  heavy  percentage  of  them  dies  annually.  Thus 
time  soon  redresses  the  balance.  But  for  two  or  three  years 
after  a  change  of  government,  the  Opposition  is  likely  to  be 
in  control  of  the  Second  Chambei .  Possibly  it  is  not  a  bad 
thing  that  a  new  Government  should  have  to  walk  warily  at 
first,  or  find  its  measures  rejected.  On  the  other  hand,  the 
first  years  of  the  rule  of  a  party  are  its  best  years.  The  great 
Ministry  in  Britain  after  the  Reform  Bill  of  1832  ended 
slavery,  passed  the  Factory  Act  to  check  the  abuses  of  child 
labour,  and  reformed  the  Poor  Law,  in  the  first  two  years  of 
its  enthusiasm.  Then  its  radiance  faded  into  the  light  of 
common  day.  An  appointed  Senate  means  that  a  new 
Government  may  be  hampered  in  carrying  out  its  policy. 

It  must  be  said,  in  fairness,  that  the  Canadian  Senate  has, 
on  the  whole,  used  its  powers  moderately  when  it  has  been 
opposed  to  the  Government  of  the  day.  'If  a  Government 
has  come  into  power  on  an  issue  made  clear  at  the  polls,  the 
Senate,  even  though  hostile  to  the  administration,  has  made 
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no  attempt  to  block  the  policy  on  which  the  new  Government 
lias  gained  office. f  A  Conservative,  elected  on  the  policy  of  a 
protective  tariff  in  1878,  was  able  without  difficulty  to  pass 
its  legislation  through  the  Senate.  A  Liberal  Government, 
called  to  office  in  1896  on  a  policy  of  freer  trade,  did  not  hnd 
its  measure  for  a  reduction  of  the  tariff  on  British  imports 
blocked  in  the  Senate.  On  the  whole  the  Senate  has  been 
loyal  to  the  principle  that  it  is  bound  to  accept  measures  on 
which  the  will  of  the  people  has  been  clearly  expressed.  If, 
however,  the  plea  can  be  made  that  public  opinion  on  an 
important  measure  has  not  been  expressed,  the  Senate  is 
likely  to  be  troublesome  to  a  new  Government.  When,  in 
1913,  a  Conservative  Government  proposed  a  vote  of 
$35,000,000  to  aid  the  British  Navy,  the  Liberal  majority  in 
the  Senate  rejected  the  measure.  It  declared  that  a  new  and 
far-reaching  policy  was  involved  in  the  proposal,  and  that  on 
this  the  Canadian  people  had  not  been  consulted.  The 
Government  would  not  accept  the  Liberal  demand  for  a 
dissolution  on  the  question,  and  the  result  was  deadlock. 

The  Canadian  Constitution  makes  no  special  provision  for 
overcoming  a  deadlock  of  this  kind.  Nor  is  such  a  provision 
needed,  for  Time  soon  solves  the  difficulty.  Within  two  or 
three  years  Death,  the  great  reaper,  will  have  made  enough 
vacancies  in  the  Senate  to  permit  of  the  appointment  of  a 
Conservative  majority.  Then,  for  the  remainder  of  its  term 
of  office,  however  long  this  may  prove,  the  administration 
will  have  no  difficulty  with  the  Senate. 

Such  is  the  Canadian  Senate  in  operation.  It  is  not  a  body 
that  occupies  an  important  place  in  the  thought  of  the 
Canadian  people.  Since  the  Senators  do  not  appear  before 
the  public  as  candidates  in  an  election,  and  since  debates  in 
the  Senate  attract  but  little  attention  in  the  Press,  the  names 
of  Senators  are  not  well  known,  and  the  average  Canadian 
would  be  puzzled  if  asked  to  draw  up  a  list  of  half  a  dozen  of 
them.  It  rarely  happens  that  an  important  post  in  the 
Cabinet  is  given  to  a  Senator.  The  Senators  take  little  or 
no  initiative  in  regard  to  legislation,  for  the  reason,  probably, 
that  they  are  not  under  the  pressure  which  constituents 
put  upon  members  of  the  House  of  Commons,  i  Always  the 
Senators  have  obeyed  the  mandate  of  party  4  there  is  no 
case  on  record  in  which  a  majority  in  the  Senate  has  opposed 
on  an  important  measure  a  majority  of  the  same  party  in  the 
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House  of  Commons.  Those  who  know  what  is  going  on  at 
Ottawa  admit  freely  that  the  Senate  does  useful  work  on 
non-party  lines  in  improving  Bills  ;  but  they  will  add  that  it 
discharges  no  other  useful  function.  Yet,  on  the  other  hand, 
there  is  no  serious  movement  for  its  abolition.  Most  Cana- 
dians would  consider  it  a  high  honour  to  be  appointed  to  the 
Senate.  It  has  ardent  friends  in  both  political  parties,  for  it  is 
not,  like  the  House  of  Lords,  the  steadfast  friend  of  only  one 
party.  There  was,  indeed,  a  time  when  the  Liberal  Party  in 
Canada  was  hostile  to  a  Second  Chamber  which  baulked  some 
of  its  proposals.  At  the  present  moment,  however,  it  is  the 
Liberals  who  are  insistent  on  the  rights  of  this  appointed 
Second  Chamber.  Both  parties  would  probably  oppose  the 
abolition  of  a  Chamber  that,  on  occasion,  both  have  found 
useful. 

The  Senate  is  the  frequent  butt  of  ridicule  in  the  Canadian 
newspapers,  and  there  is  no  doubt  that  there  is  a  real  public 
opinion  in  both  parties  which  regards  it  as  superfluous,  while 
admitting,  with  regretful  tolerance,  that  it  must  probably 
continue  to  exist.  One  who  sees  the  Senators  at  work  in 
their  comfortable  chamber  at  Ottawa  is  undoubtedly  struck 
with  the  fact  that  they  are  a  group  of  old  men.  Their  sessions, 
like  those  of  the  House  of  Lords,  are  usually  brief,  and  they 
frequently  adjourn  for  long  intervals.  In  one  respect  the 
House  of  Lords  is  in  sharp  contrast  with  the  Canadian  Senate. 
The  House  of  Lords  contains  many  young  and  middle-aged 
men,  men  who  have  yet  to  make  their  mark,  and  it  is  the 
proud  boast  of  the  peers  that  their  debates  are  on  an  intel- 
lectual level  at  least  equal  to  that  of  the  House  of  Commons. 
Good  speeches  are  sometimes  made  in  the  Canadian  Senate, 
but  on  the  whole  it  shows  slight  debating  power,  and  there 
is  little  reality  in  its  discussions.  Occasionally  a  Senator, 
ambitious  for  the  prestige  of  the  Chamber,  will  try  to  lead  it 
into  a  path  of  wider  usefulness,  but  for  such  enthusiasm  the 
atmosphere  of  the  Senate  has  proved  as  chilling  as,  in  another 
legislature,  has  been  the  atmosphere  of  the  House  of  Lords. 

In  summing  up  we  may  say  : — 
.  1.  The  Senate  plays  a  minor  part  in  the  political  life  of 
Canada,  and  commands  but  little  authority. 

2.'  The  Senate  becomes  important  only  at  the  time  of  a 
change  of  government  in  Canada,  and  its  influence  is  then 
likely  to  be  used  to  hamper  the  new  Government. 
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3.  The  Senate  discharges  useful  functions  in  improving 
the  details  of  the  Bills  sent  to  it  from  the  House  of  Commons. 

4.  Experience  in  Canada  has  shown  that  the  method  of 
appointment  for  life  works  better  than  would  appointment 
for  a  term  of  years.  The  longest  term  of  years  to  be  proposed 
would  probably  not  exceed  seven  or  eight.  Sir  Wilfrid 
Laurier  was  in  power  in  Canada  for  sixteen  years.  Had  the 
terms  of  Senators  expired  after  even  ten  years,  every  Con- 
servative Senator  would  have  been  replaced  by  a  Liberal 
during  Sir  Wilfrid  Laurier's  tenure  of  office,  and  the  Senate 
would  have  contained  only  Liberals,  a  reductio  ad  absurdum. 

5.  In  Canada  the  tyranny  of  party  has  been  complete  in 
regard  to  the  Senate.  But  for  this,  more  men  conspicuous  in 
the  world  of  commerce,  of  letters,  of  education,  might  have 
found  a  place  in  the  Senate  and  might  have  softened  the 
rule  of  mediocrity  which  now  prevails  in  the  representative 
institutions  of  the  New  World.  The  party  leaders,  however,  \ 
have  willed  it  otherwise,  and  they  have  had  their  way. 


CONSTITUTIONAL   CHECKS   AND 
BALANCES 

By  Lord  Esher 

The  events  of  the  past  five  years  have  brought  into  promi- 
nence the  distinction,  always  understood,  between  govern- 
ment and  legislation.  It  would  be  easy  to  show,  if  space 
permitted,  how  both  functions  were  once,  in  this  country, 
combined  in  the  Sovereign,  how  they  were  gradually  sepa- 
rated, and  ultimately  reunited  in  a  Parliament.  The  changes 
which  have  been  made,  as  Mill  once  said,  "  and  the  greater 
changes  which  will  be  made  in  our  institutions  are  not  the 
work  of  philosophers,  but  of  the  interests  and  instincts  of 
large  portions  of  society  recently  grown  into  strength." 
Interests  and  instincts  !  A  sagacious  phrase.  We  are  not, 
then,  concerned  with  the  past,  except  in  so  far  as  it  carries, 
among  educated  men,  a  certain  weight  of  authority  and 
sentiment.  What  we  are  concerned  with  are  the  interests  and 
instincts  of  those  portions  of  society  recently  grown  into 
strength. 

Looking  back  over  the  last  forty  years,  since  the  Education 
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Acts  of  1870,  we  find  a  growing  generation  of  men  and  women, 
now  come  to  full  age,  constituting  the  vast  majority  of  the 
population  of  these  islands,  altogether  differently  equipped 
from  their  forbears,  and  in  possession  of  ruling  authority 
within  these  islands.  By  a  series  of  legislative  acts,  political 
power — that  is  to  say,  the  power  of  government  and  of 
legislation — has  passed  under  the  ultimate  control  of  the 
masses  of  people  who  work  for  their  daily  bread,  all  day  and 
every  day.  The  stupendous  fact  is  that  these  people,  unlike 
their  fathers,  actually  read  and  think,  and  above  all  that 
they  are  conscious,  at  last,  of  the  power  they  possess. 
This  is  the  new  instinct  that  has  dawned  in  England.  The 
interests  of  these  people  are  harder  to  define,  but  one  supreme 
interest  is  becoming  clear  to  them,  and  it  finds  vent  in  a 
stubborn  determination  to  enjoy  the  fruits  of  their  labour. 
Here  we  have  a  new  factor,  which  statesmen  and  profes- 
sional politicians  have  to  face,  and  it  is  the  main  factor  that 
will  determine  the  changes  in  our  political  institutions  now 
impending.  These  changes  are  sure  to  be  far-reaching,  and 
only  the  audacity  of  a  Sieyes  would  attempt  to  forecast  them 
in  detail. 

That  our  old  bicameral  system  of  Parliamentary  govern- 
ment collapsed  in  1909  is  undisputed,  and  the  immediate 
question  for  practical  statesmanship  is  to  find  machinery, 
suitable  for  our  national  requirements,  but  consonant  with 
the  interests  and  instincts  of  our  people,  to  take  its  place. 
To  suppose  that  the  problem  can  be  solved  by  setting  up  in 
the  place  of  the  House  of  Lords  a  Second  Chamber,  however 
differently  composed,  exaggerating  the  drawbacks  and  diffi- 
culties inherent  in  the  bicameral  plan,  seems  a  futile  expe- 
dient, for  it  is  to  ignore  the  deep-seated  causes  that  brought 
the  old  system  to  the  ground.  These  causes  were  summed  up 
by  Lord  Rosebery  when  he  pointed  out  that  "  the  real  danger 
of  the  House  of  Lords  from  a  Constitutional  point  of  view  is 
that  it  invites  unrest,  it  invites  agitation,  and  in  certain  cases 
the  cup  might  boil  over,  and  it  might  invite  revolution.  This 
is  a  great  national  question,  and  it  is  a  great  national  danger." 
In  the  end,  the  cup  did,  in  point  of  fact,  boil  over,  and  why  ? 
Not  because  the  House  of  Lords  was  a  hereditary  Chamber, 
but  because  it  possessed  and  used  powers  inseparable  from 
any  Senate,  however  constituted,  and  because  those  powers 
are  distasteful  to  "  democracy,"  as  modern  popular  rule  is 
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called,  and  unpalatable  to  the  instincts  of  the  masses,  who 
control  the  government  of  our  country  ;  and  because  those 
powers  are  bound,  by  the  nature  of  the  case,  always  to  be 
antagonistic  to  popular  interests.  For  years  Lord  Rosebery 
cried,  in  the  wilderness  and  vainly,  for  a  reformed  Second 
Chamber.  He  was  ignored,  and  the  blow  fell  with  catas- 
trophic force.  To-day  it  is  too  late.  The  forms  of  an  oli- 
garchy cannot  be  restored.  To  point  to  democracies  over-sea 
is  beside  the  mark.  We  led  the  way.  Washington  and 
Hamilton  followed  suit.  States  of  the  old  world  and  the  new 
followed  after.  But  we  are  leading  still,  and,  as  Burke  once 
said,  "  We  want  no  foreign  examples." 

Years  ago  Sir  William  Anson  pointed  out  that  a  Senate, 
if  it  is  to  remain,  must  co-operate  harmoniously  with  the 
other  members  of  the  body  politic.  To-day  the  question  is 
whether  the  predominant  partner  in  the  body  politic — that 
is  to  say,  the  masses,  no  longer  blind,  but  kept  informed  by 
the  daily  Press — will  co-operate  with  any  form  of  Senate. 
The  information  on  current  events  poured  out  daily  for  the 
people,  information  far  more  extensive  and  accurate  than 
our  oligarchic  forefathers  ever  got  by  gossip  and  pamphlets, 
is  a  very  formidable  and  quite  new  fact.  The  electors  who 
chose  Sir  Robert  Peel  in  1841,  or  Mr.  Gladstone  in  1880,  only 
knew  what  their  "  Leaders  "  chose  to  tell  them.  There  are 
no  secrets  nowadays  and  little  leadership.  Even  the  sacred 
deliberations  of  the  Cabinet  appear  next  day  in  the  columns 
of  certain  favoured  journals.  An  elector  can  know  every- 
thing if  he  takes  the  trouble  to  look  ;  and  in  point  of  fact 
he  does. 

This  new  English  world  of  men  and  women  will  continue 
probably  to  find  satisfaction  in  delegating  the  functions  of 
administration  and  government  to  the  man  or  to  the  men  it 
selects  ;  provided  always  that  it  is  allowed  fairly  often  to 
renew  the  mandate.  It  is  a  sporting  proposition  that  appeals 
to  Englishmen.  The  word  "  mandate  "  is  of  significant 
modern  growth,  and  would  have  been  repudiated  by  Palmers- 
ton  or  Peel.  The  electorate  is  qualified  for  such  work  as  this. 
As  Mr.  Frederic  Harrison  once  wrote  :  "  What  you  want  in  a 
body  of  electors  is  a  rough,  shrewd  eye  for  men  of  character, 
honesty  and  purpose  "  ;  and  then  he  added,  "  Electors  have 
not  got  to  govern  the  country  ;  they  have  only  to  find  a  set 
of  men  who  will  see  that  the  Government  is  just  and  active." 
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Quite  so.  And  for  such  a  purpose,  a  House  of  Commons, 
chosen  for  three  years,  will  suffice  ;  especially  if,  by  a  judi- 
cious and  well-balanced  plan  of  delegated  powers  and  duties, 
the  functions  of  the  House  of  Commons  are  limited  to  the 
higher  responsibilities  of  National  Security,  taxation  for 
National  requirements,  revision  and  supervision. 

Legislation,  however,  must  be  provided  for,  and  new  laws 
will  ever  be  required  as  social  conditions  change.  But 
delegated  powers,  subordinate  authorities,  local  differentia- 
tion, are  paths  along  which  legislation  is  certain  to  find  its 
way,  if  the  obvious  signs  of  a  new  spirit  in  the  people  and 
their  new  requirements  are  rightly  understood.  There  must 
always  remain,  it  will  be  said,  the  wider  issues,  the  interests 
common  to  all  alike,  and  they  have  to  be  reduced  to  statutory 
form  and  embodied  in  laws  which,  if  they  are  to  be  satis- 
factory, should  be  carefully  drawn,  discussed,  and  debated. 
Be  it  so.  With  lightened  duties  this  task  is  not  beyond  the 
capacity  of  a  large  Cabinet  and  a  single  Chamber. 

Where,  then,  is  the  bulwark,  strong  and  trusted,  against 
ill-considered  or  maleficent  legislation  ?  What  is  the  pro- 
tection against  high-handed  legislative  measures,  passed 
through  a  single  Chamber  by  an  autocratic  Minister,  tem- 
porarily secured  in  authority  by  a  subservient  majority  ? 
Some  find  the  answer  in  a  Senate  or  Second  Chamber,  with 
powers  of  revision  and  rejection,  and  based  on  the  "  elective 
principle."  Some,  in  short,  would  restore  a  plan  that  worked 
well  under  conditions  now  passed  away,  but  has  since  been 
found  unsuited  to  the  conditions  now  prevailing.  They 
would  restore  it,  with,  I  venture  to  think,  all  the  defects  and 
none  of  the  compensating  virtues  which  under  the  early 
Victorian  Constitution  characterized  the  House  of  Lords. 
Be  sure,  however,  that  there  is  no  going  back.  We  are 
already  not  only  governed  but  legislated  for  by  a  single 
House  not  representative  of  the  people,  hardly  representative 
at  all  in  the  ancient  sense,  and  sadly  anachronistic.  It  is  a 
blundering,  ineffective,  dilatory  process,  and  by  no  means 
free  from  danger.  In  good  time  this  will  be  changed.  But 
the  "  instinct  and  interests  "  of  the  Nation,  while  requiring 
legislative  enactments  on  the  greater  issues,  and  content  to 
leave  minor  ones  to  minor  authorities,  will  insist  upon  retain- 
ing a  direct  challenge  to  any  measures  affecting  its  welfare, 
and  a  direct  and  absolute  power  of  rejection.    If  the  events 
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of  the  past  few  years,  political  and  social,  whether  within 
the  sphere  of  Trade  Unionism  or  higher  politics,  prove  any- 
thing, it  is  that  "  Democracy  "  in  England  means  to  substi- 
tute a  direct  for  an  indirect  veto  upon  the  legislative  acts  of 
its  chosen  leaders. 


THE  UNITED  STATES  SENATE 
By  Sydney  Brooks 

The  United  States  Senate  is  commonly  regarded,  and  on  the 
whole  justly  regarded,  both  in  and  out  of  America,  as  the 
chef  d'eeuvre  of  "  The  Sages  of  1789."  They  were  all,  with  the 
possible  but  doubtful  exception  of  Benjamin  Franklin,  two- 
Chamber  men.  It  was  part  of  the  system  they  had  inherited 
from  England,  and  had  grown  accustomed  to  in  their  colonial 
Legislatures.  Eut  while  there  was  no  division  of  opinion 
among  them  as  to  the  necessity  of  a  Second  Chamber,  the 
form  it  should  take,  the  methods  of  its  election,  and  the 
powers  with  which  it  was  advisable  to  endow  it  became 
matters  of  animated  contention.  The  determinating  factor 
in  the  settlement  of  the  chief  of  these  questions  was  the 
fears  of  the  smaller  States.  They  dreaded  being  placed  in 
a  position  where  they  might  be  swamped,  outvoted  and 
oppressed  by  the  more  populous  commonwealths  ;  and 
having  agreed  to  accept  population  as  the  basis  of  representa- 
tion in  the  Lower  House,  they  insisted  that  in  the  Upper 
Chamber  each  State,  whatever  its  size  or  the  number  of  its 
inhabitants,  should  enjoy  an  equal  voting  power.  That  wise 
and  workable  compromise,  thoroughly  in  conformity  with 
the  Federal  idea,  and  furnishing  a  natural  and  clearly  marked 
differentiation  in  the  electoral  origins  of  the  two  Chambers, 
has  endured  to  this  day.  In  the  House  of  Representatives 
the  States  are  represented  according  to  their  respective  popu- 
lations ;  in  the  Senate  they  are  represented  as  States  by  two 
members  apiece.  The  mathematicians  of  politics  have  from 
time  to  time  pilloried  the  superficial  incongruities  to  which 
any  such  arrangement  must  necessarily  give  rise.  They  have 
pointed  out  that  it  gives  to  a  raw  and  barely  settled  State  of 
perhaps  not  more  than  forty  or  fifty  thousand  people  a  power 
and  standing  in  the  Senate  equal  to  that  of  a  great  and  pros- 
perous community  like  New  York  or  Illinois  with  millions  of 
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inhabitants.  Yet  no  device  in  the  American  system  has 
worked  more  satisfactorily,  and  none  seems  likely  to  prove 
more  durable.  The  Constitution  specifically  provides  that 
no  State  "  shall  be  deprived  of  its  equal  suffrage  in  the 
Senate  without  its  consent."  The  conditions  are  unimagin- 
able in  which  that  consent  would  be  given,  or,  one  might  add, 
ought  to  be  given. 

The  Senate,  then,  at  this  moment  consists  of  two  members 
from  each  of  the  forty-eight  States,  or  96  in  all.  Any  American 
is  eligible  for  it  provided  he  is  thirty  years  old,  has  been  for 
nine  years  a  citizen  of  the  United  States,  and  at  the  time  of 
his  election  is  an  inhabitant  of  the  State  for  which  he  is 
chosen.  The  Constitution  lays  it  down  that  "  the  Senate  of 
the  United  States  shall  be  composed  of  two  Senators  from 
each  State,  chosen  by  the  Legislature  thereof,  for  six  years  ; 
and  each  Senator  shall  have  one  vote."  The  first  point  to  be 
noted  in  this  provision  is  that  Senators  are  not  elected 
directly  by  the  people,  but  indirectly  by  the  Legislatures  of 
their  respective  States.  The  procedure  governing  their 
election  has  for  nearly  half  a  century  been  uniform  through- 
out the  country,  but  though  some  abuses  and  anomalies 
that  prevailed  up  to  1866  have  thereby  been  got  rid  of,  the 
fundamental  drawbacks  to  choosing  Senators  by  the  State 
Legislatures  have  not  been  removed.  Alexander  Hamilton 
rightly  foresaw  that  the  Senate  would  prove  a  valuable  link 
between  the  States  and  the  National  Government,  but  he 
could  not  foresee  all  the  consequences,  some  of  them  by  no 
means  desirable,  of  this  connexion.  The  election  of  the 
United  States  Senators  by  the  various  State  Legislatures  has 
meant,  in  practice,  that  the  "  machine  "  of  the  dominant 
party  has  decided  the  issue  ;  that  State  politics  have  been 
forced  to  develop  on  national  lines,  to  the  palpable  prejudice 
and  neglect  of  local  needs  and  interests  ;  and  that  State 
legislators  are  chosen  less  for  their  competence  to  attend  to 
State  affairs  than  as  faithful  party  men  who  will  unhesitat- 
ingly vote  for  the  Senatorial  candidate  favoured  by  the  local 
Boss  and  approved  by  the  local  caucus.  All  real  freedom  of 
selection  has  long  ago  been  snatched  from  the  State  Legisla- 
tures ;  nine  times  out  of  ten  their  choice  of  a  Senator  has 
been  predetermined  by  the  "  machine  "  whose  action  in  the 
matter  is  virtually  final ;  and,  in  the  tenth  case,  when  some 
particularly  undesirable  candidate  is  being  foisted  upon  the 
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Legislature,  or  when  rival  Bosses  in  the  ruling  party  are  at 
loggerheads,  there  is  a  contest  that  may  often  last  for  weeks, 
during  which  all  the  business  of  the  State  is  put  on  one  side, 
the  sewers  of  local  politics  are  opened,  and  the  people  are 
deprived  of  one-half  of  their  due  representation  in  the  Senate. 

A  system  so  injurious  to  good  local  government  and  lend- 
ing itself  so  readily  to  corruption  and  unholy  compacts  is  only 
partially  redeemed  by  the  facilities  it  provides  for  an  occa- 
sional man  of  parts  and  distinction  and  with  a  real  instinct 
for  statesmanship,  but  disinclined  for  the  rough  and  tumble 
of  a  popular  election — such  a  man,  for  instance,  as  Senator 
Elihu  Root — to  serve  his  country  in  the  Senate.  The  dis- 
satisfaction with  it  and  the  growth  of  opinion  in  favour  of 
the  direct  election  of  Senators  by  the  people  of  each  State 
have  been  very  marked  of  recent  years.  In  more  than  one 
State  fairly  successful  attempts  have  been  made  to  evade  the 
Constitution  and  place  the  choice  of  a  Senator  virtually  in 
the  hands  of  the  voters  instead  of  in  the  hands  of  the  wire- 
pullers ;  and  a  Constitutional  amendment  to  this  end  has  at 
length  been  accepted  by  both  Houses  of  Congress,  and  is  now 
well  on  the  way  to  ratification  by  the  requisite  majority  of 
the  States.  One  may  therefore  regard  it  as  assured  that  in  the 
very  near  future  no  provision  of  the  law  will  be  allowed  to 
come  between  the  people  of  the  various  States  and  the 
nomination  and  election  of  the  men  they  wish  to  represent 
them  in  the  national  Senate.  So  far  as  one  can  judge,  the 
change  seems  likely  to  improve  rather  than  detract  from  the 
general  quality  of  the  Senate,  to  make  it  decidedly  more 
amenable  to  popular  sentiment,  to  weaken  it  accordingly  as 
a  bulwark  against  temporary  gusts  of  passion  or  prejudice, 
and  to  free  the  State  Legislatures  from  an  association  that 
has  frequently  proved  detrimental  both  to  their  morals  and 
efficiency,  but  that  has  also  been  a  main  source  of  such  public 
interest  as  exists  in  their  proceedings. 

Senators  are  elected  for  six  years,  thus  enjoying  a  statutory 
tenure  three  times  as  long  as  that  of  the  members  of  the  House 
of  Representatives.  One-third  retire  every  two  years,  and 
the  Senate  in  any  given  Congress  contains  accordingly  two- 
thirds  of  the  same  members  as  in  the  Congress  just  preceding. 
It  is  therefore  a  continuous  body  in  a  perpetual  state  of 
periodic  renewal,  an  advantage  that  counts  heavily  in  its 
favour  when  it  has  to  meet  and  bargain  with  the  House  of 
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Representatives  in  joint  conference.  It  is  presided  over  by 
the  Vice-President  of  the  United  States,  who,  however,  is 
allowed  to  vote  only  in  the  case  of  a  tie.  In  his  absence  it 
selects  a  presiding  officer  from  its  own  membership.  His 
duties  are  lightened  by  the  decorum  and  good  sense  that  have 
almost  uniformly  marked  the  deliberations  of  the  Senate, 
but  at  times  they  are  apt  to  be  complicated  by  the  singular 
fact  that  the  Senate  has  no  rule  for  the  closing  of  debate  and 
that  obstruction  can  thus  be  carried,  and  in  rare  and  extreme 
cases  has  been  carried,  to  the  point  of  absolute  deadlock. 
But  in  general  few  elective  Chambers  have  more  consistently 
observed  a  high  standard  of  dignity  and  courtesy. 

The  same  personal  consideration,  however,  which  has 
softened  the  asperities  of  debate  is  productive  of  political 
consequences  of  a  less  attractive  character.  It  is  one  of  the 
functions  of  the  Senate  to  confirm  or  reject  the  President's 
nominees  to  a  large  number  of  Federal  offices  ;  and  as 
patronage  is  a  matter  of  vital  interest  to  each  Senator  and 
an  instrument  on  which  he  largely  relies  for  building  up  a 
personal  following  and  for  keeping  his  State  supporters  in 
good  humour,  there  is  no  Constitutional  privilege  of  which  he 
is  more  jealously  tenacious.  The  Constitution,  as  a  matter 
of  fact,  goes  no  farther  than  to  provide  that  the  President 
shall  make  appointments  "  by  and  with  the  advice  and  con- 
sent of  the  Senate."  The  Senate,  however,  has  been  able  to 
expand  the  authority  thus  conferred  upon  it  into  something 
approaching  a  power  of  veto  over  most  of  the  Presidential 
nominations.  The  Senators  from  Illinois,  for  instance,  have 
more  or  less  insisted  that  the  principal  appointments  in 
Illinois  should  be  such  as  they  approve  ;  their  fellow  Senators 
from  other  States,  being  placed  in  an  identical  position  and 
moved  by  identical  motives,  have  stood  shoulder  to  shoulder 
with  them  ;  and  it  has  thus  come  about  that  the  Senate  will 
hardly  ever  ratify  a  nomination  to  which  the  individual 
Senators  whose  interests  are  most  closely  affected  by  it  take 
exception.  A  tremendous  pressure  is  thus  put  upon  the 
President  to  make  only  such  appointments  as  the  Senators 
immediately  concerned  will  support.  Otherwise  his  nomina- 
tions are  held  up,  the  Senators  are  estranged,  and  the  pros- 
pects of  a  successful  Administration  and  of  an  impressive 
legislative  harvest  are  seriously  jeopardized.  So  firmly  do 
all  Senators  hang  together  in  this  matter  of  patronage,  so 
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easy  is  it  for  them  to  arrange  concerted  and  mutually  pro- 
fitable action  among  themselves,  and  so  effective  is  their 
opposition  to  the  President,  that  the  Executive  power  of 
appointment  has  often  in  effect  been  usurped  by  the  Upper 
House  of  the  national  Legislature.  In  all  such  questions  a 
small,  compact,  cohesive  and  continuous  body  has  a  profound 
advantage  over  any  President,  however  popular  and  however 
resolute. 

The  prerogatives  of  the  Senate  fall  naturally  under  three 
main  heads — legislative,  executive,  and  judicial.  Its  consent 
is  necessary  to  the  passage  of  all  Bills  which  become  law,  and 
its  legislative  powers  are  identical  with  those  of  the  Lower 
House,  except  that  it  may  not  originate  a  Revenue  Bill.  The 
exception  is  of  interest  to  Englishmen  because  in  1910  it  was 
a  favourite  argument  with  some  publicists  that  an  equitable 
adjustment  between  the  financial  rights  of  the  House  of 
Lords  and  the  House  of  Commons  could  be  attained  by  a 
resolution  declaring  that  the  initiation  of  measures  imposing 
taxation  on  the  people  must  belong  solely  to  the  Lower 
House.  The  experience  of  the  United  States  is  very  far  from 
confirming  this  view.  The  House  of  Representatives  has, 
it  is  true,  the  sole  right  of  originating  Revenue  Bills.  But 
the  Senate  long  ago  made  good  its  claim  to  amend  them.  It 
also  holds,  and  acts  on  the  contention,  that  a  Bill  to  repeal 
or  reduce  taxes  is  not  a  Bill  to  raise  revenue,  and  that  it  may 
initiate  such  a  Bill  even  though  its  passage  necessitates  the 
imposition  of  new  taxes.  Furthermore,  it  alters  Appropria- 
tion Bills  very  much  as  it  pleases,  introducing  fresh  items 
and  frequently  raising  the  total  of  the  grants.  Practically  all 
the  Revenue  Bills  in  the  United  States  are  Tariff  Bills,  and 
in  framing  them  the  Senate  plays  a  part  as  large  as,  if  not 
larger  than,  that  of  the  House  of  Representatives,  increasing 
or  diminishing  the  rates  charged  in  the  various  schedules 
according  to  its  own  notions  of  what  is  right.  When  the  two 
Chambers  thus  disagree  there  is  a  conference,  but  here 
again  the  compactness  and  greater  permanence  of  the 
Senate  almost  invariably  carry  the  day.  In  the  five  Tariff 
Acts  of  the  past  twenty-three  years  the  influence  of  the 
Senate  has  been  considerably  more  marked  and  effective 
than  that  of  the  Lower  Chamber  ;  and  it  is  scarcely  open  to 
dispute  that,  as  between  the  two  Houses,  the  Senate  in  all 
matters  of  finance  is  the  predominant  partner.     The  con- 
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tention,  therefore,  that  if  the  exclusive  right  of  initiating 
money  Bills  is  vested  in  the  Lower  House,  the  Upper  House 
is  thereby  sufficiently  controlled,  is  not  merely  not  borne  out, 
but  is  flatly  contradicted,  by  the  experience  of  the  United 
States  ;  and  it  must,  of  course,  be  remembered  also  that  if 
the  Senate  clashes  with  the  House  of  Representatives,  it  is 
merely  a  quarrel  between  two  Legislative  Chambers  and 
hardly  concerns  the  Executive  at  all,  whereas  a  deadlock 
between  the  House  of  Lords  and  the  House  of  Commons  is 
in  reality  a  struggle  between  the  Upper  Chamber  and  the 
Government  of  the  day. 

The  executive  functions  of  the  Senate  consist  in  partici- 
pation in  the  appointing  and  in  the  treaty-making  power  of 
the  President.  In  regard  to  its  right  to  pass  upon  appoint- 
ments it  should  be  added,  in  addition  to  what  has  been 
already  said  on  the  subject,  that  the  right  is  hardly  ever 
exercised  adversely  in  the  case  of  Cabinet  Ministers,  Am- 
bassadors, Judges,  Consuls,  and  the  chief  military  and  naval 
officers  ;  and  that  it  is  principally  nominations  in  Federal 
offices  in  the  various  States  that  the  Senators  representing 
those  States  scrutinize  most  closely.  The  Senate  would  never 
voluntarily  throw  away  a  weapon  which,  originally  forged 
to  prevent  Presidents  from  creating  an  army  of  placemen, 
has  become  an  invaluable  instrument  of  political  bargaining  ; 
but  it  is  doubtful  whether  its  retention  does  anything  to  ease 
the  workings  of  the  Governmental  machine  or  to  promote 
either  the  purity  or  the  efficiency  of  the  public  service.  It  is, 
however,  on  their  Constitutional  right  to  confirm  or  reject 
Treaties  negotiated  by  the  President  that  Senators  set  the 
greatest  store.  Unless  two-thirds  of  the  Senators  present 
vote  in  favour  of  a  Treaty  it  fails  of  ratification.  This  is  a 
very  real  power,  not  only  as  against  a  President,  but  also  for 
the  influence  it  carries  with  it  in  shaping  and  controlling  the 
foreign  policy  of  the  country  along  cautious  and  at  the  same 
time  continuous  lines.  That  it  should  be  often  used  simply 
from  calculations  of  domestic  politics  and  to  thwart  and 
humiliate  some  particular  President  or  Secretary  of  State 
goes  without  saying.  That  it  is  inconsistent  with  the  rapidity 
of  decision  and  of  action  that  may  be  demanded  by  a  crisis 
is  also  true  enough,  and  with  the  ever-expanding  circle  of 
American  foreign  interests  it  may  in  time  make  itself  felt  as 
a  serious  disability.    But  so  far  it  has  undoubtedly  served  to 
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restrain  the  Executive  and  to  make  American  foreign  policy 
stable,  unadventurous,  and  really  national ;  and  its  dis- 
advantages are  largely  mitigated  by  the  facts,  first,  that  in 
discussing  Treaties,  as  in  discussing  appointments,  the  Senate 
goes  into  secret  session  with  cleared  galleries  and  closed  doors; 
and,  secondly,  that  a  large  latitude  of  action  in  external 
affairs  is  still  left  over  for  the  President's  untrammelled  use. 

The  judicial  functions  of  the  Senate  are  confined  to  its 
sitting  as  a  court  for  the  trial  of  impeachment  cases  brought 
up  by  the  House  of  Representatives.  The  Senators  at  such 
times  are  placed  on  oath  or  affirmation,  and  a  two-thirds  vote 
is  necessary  to  conviction.  When  the  President  is  impeached 
the  Chief  Justice  of  the  Supreme  Court  presides  over  the  trial. 
Apart  from  President  Johnson,  there  have  been  seven  im- 
peachment trials  before  the  United  States  Senate,  only  two 
of  which  resulted  in  convictions.  Since  the  right  to  impeach 
must  reside  somewhere,  and  since  experience  has  shown  that 
it  is  not  very  liable  to  abuse,  American  opinion  is  well  con- 
tent that  the  Lower  House  should  have  the  exclusive 
privilege  of  preferring  the  charges  and  the  Upper  House  of 
hearing  them  rather  than  that  the  Supreme  Court,  or  any 
other  j  udicial  tribunal,  should  be  thrust  into  the  storm-centre 
of  politics.  There  is,  however,  another  special  power  belong- 
ing to  the  Senate  which  is  of  more  doubtful  propriety — the 
power  of  electing  a  Vice-President  whenever  the  electors  fail 
to  do  so,  the  choice  being  limited  to  the  two  candidates  receiv- 
ing the  greatest  number  of  electoral  votes.  An  emergency  is 
conceivable  in  which  this  power  might  prove  to  be  more 
safely  lodged  almost  anywhere  than  in  a  branch  of  the 
national   Legislature. 

Such  are  the  principal  and  most  characteristic  features  of 
the  United  States  Senate.  Like  the  House  of  Representatives, 
it  works  through  a  large  number  of  standing  committees,  to 
which  all  Bills  are  referred,  which  are  controlled  by  the 
party  in  power,  and  the  chairmen  of  which  are  appointed  by 
the  method  of  seniority.  On  the  whole  it  has  deserved  well 
of  the  Republic.  It  does  not  attract  to  itself  the  best  men  in 
America,  but  it  does  attract  the  best  men  who  enter  American 
politics.  It  is  a  representative  body,  convenient  in  size, 
stable  in  composition,  capable  therefore  of  evolving  traditions 
and  amassing  experience,  restraining  the  Lower  House, 
checking  the  Executive,  not  too  removed  from  the  people 
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to  be  out  of  reach,  nor  too  close  to  them  to  be  blown  by  every 
passing  wind.  It  serves  to  bind  the  States  to  the  Central 
Government  and  to  mitigate  the  excessive  separation  of  the 
legislative  from  the  executive  powers  ;  and  if  grave  scandals 
have  often  disfigured  it  and  its  general  attitude  at  times  has 
seemed  altogether  reactionary,  its  record  as  a  whole  has  more 
than  fulfilled  the  expectations  of  its  founders. 


SECOND  CHAMBERS  IN  GERMANY 

By  Dudley  Ward 

Of  the  twenty-three  monarchies,  three  republics,  and  one 
federal  province  that  make  up  the  German  Empire  of  to-day, 
eleven  States,  apart  from  the  federation  itself,  possess  the 
double-chamber  system  in  one  form  or  other.  Among  the 
eleven  there  is  one,  Mecklenburg,  that  may  be  left  aside  at 
once  as  of  no  more  than  antiquarian  interest.  This  State, 
which  is  in  reality  two,  with  two  independent  dukes,  still 
remains  on  the  political  level  of  the  early  middle  ages.  Instead 
of  representative  organs  in  the  modern  sense,  it  has  two 
estates,  one  containing  all  the  aristocratic  landed  proprietors, 
or  knights,  the  other  the  burgermeisters  of  the  towns  not  in 
the  Royal  domains.  The  rest  of  the  inhabitants  and  all  the 
people  on  the  Royal  domains  (which  comprise  more  than  one- 
third  of  the  land  in  the  two  countries)  are  not  represented 
at  all.  The  attempt  to  discard  these  relics  of  the  feudal  era 
has  been  made  repeatedly  by  the  rulers  of  Mecklenburg 
themselves.  Up  to  now  it  has  always  failed  through  the 
opposition  of  the  "  knights,"  and  the  Empire  itself,  having 
no  constitutional  right  to  interfere  in  the  internal  affairs  of 
the  federal  States,  is  powerless  to  enforce  a  reform.  These 
estates,  which  have  incidentally  no  voice  in  the  management 
of  affairs  except  in  so  far  as  their  members  are  required  to 
pay  taxes,  are  clearly  too  remote  from  modern  life  to  do 
more  than  show  the  rudimentary  institutions  out  of  which 
the  existing  German  upper  chambers  have   developed. 

Hamburg,  Bremen,  and  Liibeck,  the  three  free  republican 
towns,  have  almost  identical  constitutions,  which  can  also 
hardly  be  classed  under  the  double-chamber  system  as  usually 
understood.  In  each  is  an  upper  chamber,  the  Senate  con- 
sisting of  from  twelve  to  eighteen  members,  and  a  lower 
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chamber  or  city  council.  The  senators  are  elected  for  life  by 
a  mixed  committee  of  senators  and  councillors,  and  consist 
by  law  almost  exclusively  of  jurists  and  merchants.  Except 
as  regards  finance  they  have  equal  legislative  rights  with  the 
council.  For  the  great  part,  however,  and  here  they  differ 
from  the  other  upper  chambers,  their  duties  are  adminis- 
trative ;  the  senators,  with  an  annual  burgermeister  chosen 
by  themselves  from  among  their  own  number  at  their  head, 
taking  the  place  of  the  ministry  in  another  State. 

The  remaining  upper  chambers,  those  of  Prussia,  Bavaria, 
Saxony,  Wiirtemberg,  Baden,  Hessen,  and  Elsass-Lothringen, 
approach  more  nearly  to  the  model  of  our  own  House  of  Lords. 
In  one  case  at  least,  that  of  Prussia,  the  similarity  is  inten- 
tional ;  it  is  said  that  Friedrich  William  IV  had  our  own  upper 
chamber  continually  in  view  wrhen  the  constitution  of  the 
Prussian  Herrenhaus  was  being  drawn  up. 

In  the  conditions  of  membership  for  the  upper  chamber 
there  is  a  general  similarity  in  all  the  federal  States,  as  all 
have  been  formed  more  or  less  to  take  the  place  of  the  earlier 
estates  of  which  the  Mecklenburgs  give  the  last  remaining 
example.  In  every  case,  except  Alsatia,  which  must  be 
treated  separately,  the  princes  of  Royal  blood  and  the  media- 
tized nobles  take  the  first  place.  Always,  too,  the  heads  of 
certain  noble  families  hold  hereditary  seats.  In  Wiirtemberg, 
Hessen,  and  Saxony  there  is  the  survival  of  the  old  idea  of  the 
estates,  under  which  a  certain  number  of  lesser  nobles  are 
elected  for  life  by  their  fellows.  In  all  cases  a  limited  number 
of  ecclesiastics,  three  or  four  at  the  most,  are  admitted,  and, 
in  most,  certain  seats  are  reserved  for  important  educational 
and  municipal  authorities,  crown  officials,  etc.  In  Prussia, 
however,  members  of  this  class  are  appointed  by  the  King 
at  his  own  pleasure — no  particular  towns,  universities  or 
authorities  having  the  constitutional  privilege  of  member- 
ship. Alsatia,  under  the  constitution  granted  in  1911,  has 
by  far  the  most  modern  and  most  sensibly  constituted  cham- 
ber. In  it  privileges  of  heredity  and  caste  are  entirely  dis- 
pensed with ;  apart  from  four  ecclesiastics,  there  are  univer- 
sity representatives,  representatives  of  the  chief  towns,  of  the 
chambers  of  commerce,  of  agriculture  (one-half  of  these 
members  having  to  be  peasants),  and  one  representative  of 
the  Jewish  community.  Originally  it  was  designed  to  include 
three  representatives  of  the  workers,  but  this  has  for  the  time 
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being  fallen  through,  owing  to  the  absence  of  any  machinery 
to  secure  their  selection.  For  the  same  reason  the  repre- 
sentative of  the  workers  in  the  Wurtemberg  chamber  has 
never  been  appointed. 

In  one  case  only,  that  of  Prussia,  has  the  King  the  un- 
limited right  of  the  creation  of  new  members,  either  heredi- 
tary or  for  life.  In  Bavaria  and  Saxony  the  right  of  appoint- 
ing hereditary  members  is  limited  by  certain  complicated 
restrictions.  In  Bavaria,  too,  the  appointment  is  limited  by 
the  fact  that  the  number  of  life  members  must  never  exceed 
one-third  the  number  of  the  rest  of  the  chamber.  As  a  life 
member  must  be  both  noble  and  the  holder  of  a  large  entailed 
estate,  assurance  is  given  in  this  way  of  the  predominance  of 
the  landed  aristocracy.  In  Saxony  the  King  may  appoint 
five  life  members.  In  Wurtemberg  he  has  the  right  to  appoint 
six.  In  Hessen  the  Duke  may  appoint  twelve,  also  for  life. 
In  Baden,  on  the  other  hand,  the  Duke  may  appoint  eight, 
but  for  the  session  only.  In  Alsatia  half  the  members  may 
be  appointed  by  the  Kaiser,  at  the  proposal  of  the  Bundesrat, 
the  rest  being  elected  by  the  various  organizations  already 
mentioned.  The  Alsatian  Upper  Chamber,  however,  is 
distinguished  from  all  others  in  Germany  by  the  fact  that  all 
members,  both  appointed  and  elected,  serve  for  five  years 
only,  unless  they  are  again  elected  or  appointed.  So  far  the 
Prussian  right  of  unlimited  creation  has  remained  of  small 
importance,  as  the  Government  is  still  the  organ  of  the  Crown, 
and  not  of  the  lower  house.  Differences  of  opinion,  of  course, 
occur  occasionally  between  the  two  houses,  but  in  practically 
every  case  the  Government,  that  is  to  say,  the  Crown,  agrees 
with  the  Herren — as  opposed  to  theAbgeordnetenhaus.  Once 
only,  when  the  nobles  rejected  certain  reforms  of  Bismarck 
in  local  government,  was  the  threat  of  new  members  used  to 
secure  the  acquiescence  of  the  Herrenhaus. 

In  the  various  federal  States  that  have  been  mentioned 
the  legislative  rights  are  shared  equally,  and  laws  are  intro- 
duced more  or  less  indifferently  in  the  upper  or  lower  chamber. 
No  provision  is  made  to  meet  the  case  of  rejection  of  a  mea- 
sure by  one  or  the  other  house.  When  this  occurs  the  bill 
must  be  withdrawn.  Finance,  of  course,  is  under  special 
regulations.  In  every  case  it  must  be  introduced,  first,  in  the 
lower  chamber,  and  in  every  case  it  must  be  rejected  or 
accepted  as  a  whole  by  the  upper  house.    In  Hessen,  Wurtem- 
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berg,  and  Baden  the  budget  may,  if  rejected,  be  presented 
again,  and  if  again  an  agreement  cannot  be  reached,  it  may 
be  considered  as  passed  if  the  votes  in  favour  in  the  two 
chambers  taken  together  exceed  those  cast  against  it.  In 
Saxony,  in  the  case  of  disagreement,  a  conference  committee 
is  appointed  from  members  of  both  houses,  and  the  report  of 
this  committee  is  considered  as  adopted  unless  it  is  rejected 
by  a  two-thirds  majority  of  the  two  houses.  In  Prussia 
should  the  budget  be  rejected  by  the  upper  house,  there 
seems  no  other  solution  than  the  creation  of  new  members. 
In  Wurtemberg,  it  may  be  added,  the  public  debt,  in  accord- 
ance with  an  old  German  constitutional  custom,  is  managed 
by  a  committee  chosen  by  the  two  houses  sitting  together. 

The  parliaments  of  the  small  German  States  consist  of  one 
chamber  only.  At  the  same  time,  it  may  be  pointed  out  that 
the  influence  of  the  old  idea  of  the  estates  is  still  powerful, 
and  that  in  almost  every  case  provision  is  made  in  one  way 
or  another  that  due  (or  perhaps  undue)  weight  is  given  to  the 
noble,  the  land-owning,  and  the  wealthy  classes  as  such.  In 
general,  it  may  be  said  that  in  Germany  the  two-chamber 
system  is  in  no  way  a  burning  question.  Double  chambers, 
as  has  been  seen,  exist  in  all  the  larger  States,  and  are  only 
absent  in  the  smaller  ones  through  motives  of  convenience. 
In  Bavaria  there  has  been  some  talk  lately  of  a  revision  of 
the  Reichsrat  or  Upper  House,  but  in  most  countries  political 
interest  centres  on  the  franchise  and  rights  of  the  lower 
chamber.  As  long  as  the  Government  represents  the  mon- 
arch and  not  the  lower  house,  the  constitution  and  privileges 
of  the  upper  chambers  are  of  comparatively  small  importance. 

The  Imperial  constitution  itself  provides  for  two  assem- 
blies, the  Bundesrat  and  the  Reichstag.  And  yet,  here  too, 
as  in  the  case  of  the  republics,  it  is  hardly  correct  to  class  the 
German  Empire  under  the  two-chamber  system.  The 
Bundesrat,  or  upper  chamber,  is  in  no  sense  the  represen- 
tative either  of  the  people  or  of  particular  classes.  It 
represents  the  governments  of  the  federal  States  alone.  As 
the  Reichstag  stands  for  the  national  idea,  for  the  unity  of 
the  German  people  as  a  whole  (its  members  are  elected  by 
manhood  surf  rage),  so  the  Bundesrat  is  the  protector  of 
federal  and  separatist  interests — that  is,  the  interests  of  the 
rulers  of  the  various  principalities  into  which  Germany  is 
divided.     It  is,  as  has  often  been  said,  rather  a  standing 
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congress  of  diplomats,  and  has  many  more  than  the  purely 
legislative  functions  usually  assigned  to  an  upper  chamber. 

Its  federal  character  is  seen  at  every  turn.  Each  State 
is  represented  ;  the  larger  States  receiving  a  greater  number 
of  members,  roughly  in  proportion  to  their  size  and  influence. 
Prussia,  for  instance,  has  seventeen  members,  Bavaria  six, 
Saxony  and  Wurtemberg  four.  All  the  votes  of  a  State, 
however,  must  be  cast  in  the  same  direction,  as  the  members 
of  the  Bundesrat  are  there  to  act,  not  on  their  own  judgment 
or  initiative,  but  according  to  the  instructions  of  their  Govern- 
ment. They  cannot,  indeed,  give  their  vote  until  they  have 
received  these  instructions.  But,  on  the  other  hand,  the 
vote  of  any  State  can  be  given  by  proxy.  This  enables 
several  of  the  smaller  States  to  combine,  for  the  sake  of 
economy,  in  keeping  one  common  representative  in  Berlin 
who  exercises  separately  the  votes  of  each  State.  On  matters 
which  do  not  concern  the  Empire  as  a  whole,  those  States 
alone  whose  interests  are  directly  affected  are  allowed  to  vote, 
the  rest  having  merely  advisory  powers.  Legislative  mea- 
sures are  introduced  into  the  Bundesrat  not  by  any  member 
as  such,  but  by  any  member  as  the  representative  of  one  or 
other  federal  government.  It  is  even  disputed  whether  the 
Chancellor,  although  an  Imperial  official  (in  theory  the  only 
one,  since  the  other  Imperial  ministers  are  directly  subordi- 
nate to  him),  can  bring  in  a  motion  except  as  the  represen- 
tative of  Prussia.  Further,  although  all  members  of  the 
Bundesrat  may  appear  in  the  Reichstag,  and  claim  to  be 
heard  there  on  any  measure  sent  down  from  the  upper  cham- 
ber, they  speak,  not  as  representatives  of  the  Bundesrat,  but 
as  the  envoys  of  one  or  other  of  the  federal  States.  How  the 
Bundesrat  really  works  remains  a  secret,  since  the  public 
is  excluded  from  its  deliberations.  It  is  said  that  motions 
are  rarely  put  to  the  vote.  The  opinion  of  the  various  govern- 
ments is  obtained  by  general  discussion,  and,  whenever 
possible,  a  motion  which  does  not  gain  the  approval  of  every 
important  State  is  withdrawn.  Occasionally,  of  course,  as 
over  the  question  of  the  introduction  of  direct  Imperial 
taxation  in  connexion  with  last  year's  Army  Bill,  it  must 
come  to  a  trial  of  strength.  At  such  times  Prussia,  with 
seventeen  out  of  the  total  of  fifty-eight  votes  (sixty-one 
when  the  three  votes  of  Elsass-Lothringen  are  counted),  can 
generally  get  its  own  way.     In  some  matters,  indeed,  as 
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changes  in  the  army  and  navy,  in  customs  and  indirect 
taxation,  nothing  can  be  done  without  its  consent.  In  the 
same  way,  since  a  constitutional  amendment  can  be  defeated 
by  fourteen  votes,  Prussia  retains  a  veto  on  all  constitutional 
questions. 

Besides  its  purely  legislative  functions  the  Bundesrat  has, 
as  has  been  said,  a  considerable  administrative  and  judicial 
power.  It  issues  regulations  for  the  conduct  of  Imperial 
administration,  and  ordinances  for  the  completion  of  laws. 
It  nominates  a  number  of  Imperial  officials.  Further,  its 
consent  is  required  for  the  declaration  of  war,  for  a  dissolu- 
tion of  the  Reichstag,  and  for  federal  execution  against  a 
refractory  State.  Its  influence  over  finance  is  also  greatly 
strengthened  by  its  right  of  acting  as  a  kind  of  comptroller 
of  accounts.  As  a  judicial  organ  it  decides  disputes  between 
the  Imperial  and  State  governments  over  the  interpretation 
of  Imperial  laws  ;  it  settles  inter-State  controversies,  and 
does  its  best  by  mediation  to  settle  constitutional  disputes 
within  the  States  themselves,  when  no  State  organ  exists 
through  which  they  can  be  disposed.  In  practice,  its 
members  are  almost  always  Ministers  of  the  State  which  they 
represent  (in  Prussia,  for  instance,  every  member  of  the 
Cabinet  is  a  Prussian  member  of  the  Bundesrat).  In  this  way 
the  assembly  has  behind  it,  in  addition  to  the  enormous 
influence  which  is  assigned  to  it  by  law,  the  prestige  and 
administrative  experience  of  all  the  leading  statesmen  in  the 
country.  It  is  no  wonder,  then,  that  in  its  legislative  func- 
tions also  it  tends  completely  to  overshadow  the  popular 
assembly. 

Theoretically,  the  Bundesrat  has  the  same  legislative 
powers  as  the  Reichstag,  since  a  Bill  may  originate  in  either 
house  and  the  consent  of  both  is  required  before  it  is  sub- 
mitted to  the  Kaiser.  In  practice  almost  all  measures  are 
prepared  in  the  upper  chamber.  The  Reichstag,  of  course, 
has  the  right  to  reject  the  measures  laid  before  it  by  the 
Bundesrat.  In  practice  it  seldom  does  more  than  add  some 
immaterial  amendment.  The  few  measures  sent  up  by  the 
Reichstag,  on  the  other  hand,  are  treated  with  scant  cere- 
mony, and  it  has  become  a  byword  that  its  resolutions,  asking 
the  upper  chamber  to  prepare  legislation  on  any  special  point, 
find  their  way  almost  without  exception  into  the  wastepaper 
basket  of  the  Bundesrat. 
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Even  the  financial  powers  of  the  Reichstag  are  much 
limited  by  the  upper  chamber.    The  budget  is  annual ;   but 
a  large  part  of  it  is  permanent  and  requires  the  consent  of 
the  Bundesrat  before  it  can  be  altered.     In  the  two  most 
important  votes,  for  the  army  and  navy,  the  practice  of 
fixing  the  number  of  men  and  ships  over  a  long  number  of 
years  weakens  the  possibility  of  effective  control.   The  budget 
itself  is  prepared  first  of  all  in  the  Bundesrat  and  is  then  sent 
down  for  consideration  to  the  lower  house.    Theoretically, 
of  course,  the  Reichstag  has  the  power  of  rejection.     In 
practice  it  has  never  exercised  it.    It  has  fought  vigorously 
in  the  'eighties  over  the  increase  in  the  army  and,  during  the 
early  'nineties,  refused  time  after  time  to  sanction  any 
material  increase  in  the  navy.    But  these  trials  of  strength 
have  never  come  to  the  length  of  the  rejection  of  the  whole 
budget,  although  it  is  along  this  line,  and  this  line  only,  that 
responsible  government  may  hope  to  be  introduced.    When 
the  Reichstag  passed  its  vote  of  censure  on  the  Chancellor, 
in  December,  a  few  optimists  expected  that  it  would  take 
the  next  logical  step  and  refuse  to  vote  the  budget.    But  they 
very  much  mistook  the  temper  of  the  parties.    As  quickly  as 
possible  the  National  Liberals  renounced  any  desire  for 
parliamentary  control,  while  the  Catholics,  on  whom  all 
depended,  drew  back,  more  discreetly,  it  is  true,  but  just  as 
effectively.    Had  the  budget  been  rejected  this  spring,  had 
a  new  Reichstag  also  shown  a  majority  against  it,  the  Empire 
would  have  reached  the  great  crisis  in  its  constitutional  career. 
Despite  the  enormous  privileges  of  the  Bundesrat,  the  final 
power,  that  of  the  purse,  rests  with  the  Reichstag.     It  is 
limited  in  various  ways.     Constitutional  authorities,  too, 
have  devised  schemes  by  which  the  business  of  the  Empire 
could  be  carried  on  without  the  passing  of  the  budget ;   but 
in  the  end,  a  budgetless  administration  would  be  impossible, 
and  the  Reichstag,  if  it  remained  firm,  would  come  out  the 
victor.    But  the  balance  of  party  power  makes  it  unlike] y 
that  any  such  decided  action  will  be  taken  under  foreseeable 
political  circumstances.     In  the  meantime  the  lower  house 
remains  paralyzed,  incapable  of  using  the  control  which  lies 
within  its  grasp.    Its  main  function  is  still  the  negative  one 
of  criticism  and  occasional  amendment,  while  initiative  and 
all  actual  power  are  left  to  the  federal  governments  as  repre- 
sented in  the  upper  chamber. 
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In  Germany,  it  must  be  remembered  in  conclusion,  a 
conflict  between  the  Reichstag  and  Bundesrat  does  not 
mean,  as  in  England,  a  conflict  between  the  Government  and 
the  representatives  of  a  special  class.  It  means  a  conflict 
between  the  representatives  of  the  people  and  the  monarchic 
principle  of  authority,  as  represented  by  the  agents  of  the 
federal  States.  For  us  in  England,  this  struggle  has  been 
decided  so  long  ago  that  we  have  nothing  to  learn,  at  least 
directly,  from  political  troubles  of  the  German  Empire. 


SECOND  CHAMBERS  IN  SOUTH 
AFRICA 

Before  the  last  Boer  War  two  Legislative  Councils  existed 
in  South  Africa,  one  in  Cape  Colony,  the  other  in  Natal.  Two 
more  were  added  to  this  number  after  the  grant  of  free 
institutions  to  the  Transvaal  and  to  the  Orange  River  Colony. 
These  two  additions,  however,  had  but  the  shortest  of  lives, 
as  they  ceased  to  live  on  the  federation,  or  rather  unification, 
of  South  Africa.  As  the  four  Houses  referred  to  have  now 
been  abolished,  it  is  hardly  worth  while  to  write  at  length 
about  them,  especially  as  none  of  them  made  history  in  any 
very  remarkable  manner.  The  Upper  House  of  Cape  Colony 
was  noteworthy,  however,  as  an  example  of  one  of  the  most 
conservative  chambers  in  the  Empire  outside  England.  It 
was  elective  and  was  chosen  by  a  very  limited  electorate. 
The  legal  qualification  of  its  members  was  the  possession  of 
at  least  £2,000  worth  of  immovable  property  or  of  £4,000 
worth  of  mixed  real  and  personal  estate.  Moreover,  in  one 
respect  it  had  a  statutory  power  given  to  it  that  was  probably 
unique — it  was  explicitly  given  the  right  not  only  of  rejecting 
but  of  amending  money  Bills.  The  only  method  of  bringing 
it  into  harmony  with  the  Lower  House  in  case  of  a  difference 
between  the  two  was  that  the  Governor  of  the  Colony  might 
dissolve  it.  The  power  of  dissolution,  in  view  of  the  narrow 
nature  of  its  electorate,  could  not,  of  course,  be  a  very  terrible 
weapon.  The  Upper  House,  in  consequence,  possessed  con- 
siderable powers  of  obstruction,  and  it  is  probable  that  the 
fiscal  arrangements  of  Cape  Colony,  which  enabled  the  pro- 
perty classes  there  to  escape  with  very  light  direct  taxation, 
were  to  be  attributed  to  the  commanding  position  of  the 
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Second  Chamber.  As  late  as  1898  this  body  successfully 
resisted  an  attempt  by  Mr.  Schreiner  and  Mr.  Merriman  to 
impose  an  Income  Tax  on  the  Colony.  The  tax  would  have 
meant  a  considerable  sum  of  money  in  the  case  of  such 
corporations  as  the  De  Beers  Diamond  Mining  Company. 

It  might  be  asked  with  some  force  why  Second  Chambers 
in  South  Africa  should  have  been  needed  at  all.  At  any  rate, 
in  the  nineteenth  century  there  was  no  white  proletariat 
there,  and  no  powerful  or  organized  white  labour  class,  except 
in  the  last  few  years  of  the  century,  in  Johannesburg  and  at 
the  Rand,  which  were  at  that  time  in  a  foreign  country. 
Cape  Colony  and  Natal  were  absolutely  in  the  hands  of  the 
landowners  and  the  middle  classes.  They  were  the  people, 
in  the  political  meaning  of  the  word,  and  they  were  certainly 
not  a  community  likely  to  rush  into  hasty  experiments  in 
legislation.  This  was  almost  as  true  of  the  British  half  as  of 
the  Dutch.  One  can  only  suppose,  therefore,  that  the  author- 
ities of  Downing  Street  in  the  last  generation  attached  some 
sanctity  or  importance  to  the  bicameral  system  which  made 
it  seem  profane  and  outrageous  in  their  eyes  to  set  up  any 
sort  of  autonomy  without  it.  So  Cape  Colony  and  Natal 
were  saddled  with  two  quite  unnecessary  Upper  Houses.  In 
the  absence  of  any  organized  democratic  party,  these  bodies 
had  little  enough  to  do,  though,  as  above  indicated,  they 
added  somewhat  to  an  already  heavy  dead-weight  of  con- 
servatism. 

When,  however,  the  day  came  for  the  unification  of  South 
Africa,  more  enlightened  views  prevailed  both  in  that  country 
and  at  Downing  Street.  The  brief  experiments  in  the  Trans- 
vaal and  the  Orange  River  had  accustomed  the  South  African 
politicians  to  the  spectacle  of  less  antiquated  Upper  Chambers. 
So,  though  it  was  decided  to  continue  the  bicameral  system 
in  the  Constitution  of  the  South  African  Union,  the  Senate 
which  was  set  up  was  a  very  reasonable  kind  of  body.  Local 
affairs  in  the  Union  are  now  left  in  charge  of  provincial 
Councils,  of  which  there  is  one  in  each  of  the  incorporated 
Colonies.  These  local  Councils,  following  the  example  of 
Canada,  are  relieved  of  the  burden  of  Upper  Chambers.  To 
them  in  future  is  to  be  assigned  the  duty  of  electing  the  Senate 
of  the  South  African  Parliament.  The  Senators  are  to  be 
elected  under  a  system  of  proportional  voting,  to  provide 
against  the  possibility  of  the  Dutch  or  English  element  being 
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swamped.  At  every  election  except  the  first  the  members  of 
the  Federal  Lower  House  are  also  to  vote  in  conjunction  with 
the  Provincial  Council,  each  Federal  member  voting  in  the 
Council  for  his  particular  Colony.  The  Senate  is  to  consist 
of  forty  members,  of  whom  eight  are  to  be  nominated  by  the 
Crown,  and  thirty-two  elected,  eight  by  each  of  the  four  in- 
corporated Colonies.  Of  the  eight  nominees,  four  are  to  be 
persons  to  be  chosen  on  account  of  the  possession  of  a  know- 
ledge of  and  sympathy  with  the  native  races.  This  is  almost 
the  only  sort  of  representation  which  the  millions  of  black 
and  brown  men  in  South  Africa  are  allowed  to  have  in  the 
Union  Parliament.  It  must  be  noted,  of  course,  that  a 
special  reason  exists  for  a  Senate  in  the  Union  which  did  not 
exist  in  the  Colonies  before  unification.  The  Senate  will  be 
regarded  as  the  guardian  of  the  local  rights  of  the  Colonies. 
Perhaps  the  most  interesting  feature  of  the  South  African 
Constitution  is  the  provision  that  is  made  for  dealing  with 
conflicts  between  the  Upper  and  Lower  Houses.  The  South 
African  Senate  may  not  do  anything  to  increase  taxation, 
nor  may  it  amend  taxing  or  appropriation  Bills.  It  may, 
however,  reject  money  Bills.  If,  however,  it  rejects  a  money 
Bill,  then  the  Governor-General,  on  the  advice  of  his  ministers, 
may  in  the  same  session  order  a  joint  sitting  of  the  two 
Houses.  Inasmuch  as  the  Lower  House  consists  of  121 
members  and  the  Senate  of  only  40,  it  may  be  expected  that 
as  a  rule  the  Lower  House  will  have  its  way.  This,  however, 
will  only  be  where  a  solid  majority  of  its  members  wish  to 
prevail,  or  where  parties  in  the  Senate  are  almost  equally 
divided.  A  somewhat  similar  provision  is  inserted  to  deal 
with  differences  over  ordinary  Bills.  But  here  the  Bill  must 
have  been  passed  twice  and  in  two  separate  sessions  before 
the  Governor-General  can  order  a  joint  sitting.  In  other 
words,  the  Senate  has  the  right  to  delay  legislation  for  some- 
thing approaching  two  years.  On  the  whole,  this  seems  the 
handiest  and  quickest  method  for  preventing  deadlocks  yet 
devised  in  the  British  Empire.  The  Australian  scheme  has 
the  disadvantage  of  necessitating  the  dissolution  of  both 
Houses  in  case  of  final  disagreement.  The  expenses  and  wear 
and  tear  of  a  double  dissolution  are  avoided  in  South  Africa, 
where  the  framers  of  the  Constitution  have  been  prepared 
to  trust  to  joint  sessions.  It  is  obvious  that  this  arrangement 
would  not  be  likely  to  work  in  any  country  where  the  dis- 
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proportion  of  numbers  between  the  two  Houses  was  smaller 
than  in  South  Africa.  In  South  Africa,  moreover,  very  acute 
differences  of  opinion  between  the  Senate  and  the  Legislative 
Assembly  are  not  very  probable.  South  Africa  is  not  as  con- 
servative as  it  was.  But  it  is  still  on  the  whole  anything  but 
a  democratic  community,  nor  is  there  any  human  probability 
that  it  is  ever  likely  to  have  the  risk  or  advantage  of  a  very 
numerous  white  labour  class.  The  mass  of  labour  in  South 
Africa  must  always  be  provided  by  coloured  men.  Against 
domination  by  them  the  South  African  whites  have  absolutely 
provided  by  leaving  them  practically  unrepresented  in  the 
Union  Parliament.  In  consequence  it  is  not  surprising  to 
know  that,  though  the  Union  has  had  and  is  having  political 
and  social  troubles  and  differences  of  a  sufficiently  severe 
kind,  these  have  not  yet  taken  the  form  of  conflicts  between 
the  two  branches  of  its  legislature. 


UPPER   CHAMBERS   IN  THE  OTHER 
EUROPEAN  COUNTRIES 

Leaving  out  France  and  Germany,  the  Upper  Chambers  of 
European  Parliaments  may  be  roughly  classed  according  as 
the  aristocratic  principle,  whether  in  the  hereditary  form  or 
in  the  shape  of  appointment  by  the  monarch,  or  the  demo- 
cratic principle  prevails  in  their  constitution.  Austria, 
Hungary,  Italy,  Russia,  and  Spain  come  into  the  former 
category ;  Belgium,  Denmark,  Holland,  Norway,  Portugal, 
and  Sweden  into  the  latter. 

The  Upper  House  of  the  Austrian  Reichsrath  is  composed 
of  the  princes  of  the  Imperial  Family  who  are  of  age  (15  in 
191 1)  ;  a  number  of  nobles  possessing  large  landed  property, 
in  whose  families  the  dignity  is  hereditary,  81  at  present ; 
10  archbishops  and  7  bishops  ;  from  150  to  170  life  members 
nominated  by  the  Crown,  who  have  distinguished  themselves 
in  politics,  art,  or  science,  or  by  great  services  to  Church  or 
State.  The  limitation  of  the  power  to  create  life  peers  was 
introduced  in  1907  to  prevent  the  creation  of  a  subservient 
majority  of  civil  servants.  Both  Houses  have  an  equal  power 
in  legislation,  and  if  they  do  not  agree  a  joint  committee  is 
formed  ;  failing  conciliation  by  this  means,  a  deadlock  must 
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ensue.  Money  Bills  must  originate  in  the  Lower  House,  and 
the  Upper  House  must  approve  the  estimates  ;  in  the  case 
of  a  disagreement  the  smallest  amount  voted  by  either  House 
is  adopted.  Their  financial  control  is  absolutely  equal,  but 
the  power  of  the  Reichsrath  as  a  whole  is  profoundly  affected 
by  paragraph  14  of  the  Constitution,  which  provides  that 
under  urgent  circumstances  measures  not  involving  a  change 
in  the  Constitution,  a  permanent  charge  on  the  State  revenues, 
or  the  alienation  of  State  property  may  be  passed  by  Imperial 
Decree.  From  1897  to  1900,  and  again  in  1903  and  1904,  the 
Budget  was  passed  in  this  way,  the  interpretation  of  "  sudden 
emergencies  "  being  twisted  into  a  means  to  overcome  racial 
obstruction,  and  the  period  of  autocracy  was  only  closed  by 
the  necessity  for  raising  a  military  loan.  On  January  12th 
of  this  year  a  joint  conference  of  both  Houses  was  held  to  deal 
with  a  proposal  to  raise  the  lower  limit  of  income  tax,  the 
two  Houses  having  failed  to  agree,  and  the  views  of  the  Lower 
Chamber  prevailed.  This  is  only  the  sixth  conference  that 
has  been  held. 

The  Hungarian  House  of  Magnates  was  reformed  in  1885, 
and  now  consists  of  the  archdukes  (15),  hereditary  peers  (at 
present  229)  who  own  landed  property  or  houses  on  which  at 
least  £250  annual  tax  is  paid,  21  members  (mainly  prelates 
or  judges)  who  sit  by  virtue  of  their  office  or  dignity,  not  more 
than  50  life  members  appointed  by  the  Crown,  whose  power 
is  further  limited  to  the  nomination  of  five  in  one  year,  and  a 
decreasing  number  of  members  elected  by  the  House  itself 
to  represent  former  members  excluded  in  1885.  Both  Houses 
can  initiate  legislation,  but  the  Law  of  Reorganization  of 
1885  maintained  the  custom  by  which  Bills  are  always  intro- 
duced into  the  Lower  House.  Conflicts  with  the  Upper  House 
over  civil  marriage,  the  position  of  the  Jews,  and  freedom  of 
worship  resulted  in  the  victory  of  the  Lower  House,  although 
the  only  weapon  in  the  hands  of  the  Government  was  to 
advise  the  Emperor  to  create  hereditary  peers.  As  in  Eng- 
land in  1832,  the  Crown  threw  in  its  lot  with  the  Government 
and  persuaded  the  magnates  to  give  way.  Mr.  Gooch  adds 
that  the  supremacy  of  the  Lower  House  in  finance  has  "  long 
been  regarded  as  part  of  the  custom  of  the  Constitution," 
British  precedents  being  accepted  by  Hungarian  jurists. 

If  the  Hungarian  Chamber  is  remarkable  on  the  Continent 
for  the  predominance  of  the  hereditary  principle,  that  of 
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Italy  is  no  less  singular  in  that  the  senators,  with  the  excep- 
tion of  the  royal  princes,  are  appointed  for  life  in  unlimited 
number  by  the  King  on  the  advice  of  his  Ministers.  They 
must  be  over  forty  years  of  age,  and  must  belong  to  one  or 
other  of  21  categories  so  diverse  as  to  include  deputies  of  six 
years'  standing,  persons  of  eminent  services  or  merits,  and 
taxpayers  paying  £120  per  annum  in  direct  taxes.  The 
medley  of  qualifications  includes  membership  for  seven  years 
of  any  of  eight  distinguished  literary  and  scientific  societies. 
Generals,  admirals,  prefects,  ambassadors,  judges,  advocates- 
general,  etc.,  are  also  qualified,  as  well  as  archbishops  and 
bishops,  but  no  prelates  have  been  appointed  since  1866.  In 
1912  there  were  375  senators.  Both  Chambers  have  an  equal 
power  over  legislation,  and  no  provision  has  been  made  for 
the  settlement  of  disputes  between  them.  Money  Bills  and 
budgets  must  be  presented  first  to  the  Chamber  of  Deputies, 
but,  although  there  has  been  much  discussion  of  the  exact 
rights  of  the  Senate  to  deal  with  finance,  conflict  has  been 
avoided  by  the  "  tact  and  moderation  "  with  which,  according 
to  the  British  representative  at  Rome,  who  reported  in  1907, 
the  Senate  has  made  "  most  sparing  use  of  those  rights." 

In  Russia  the  Council  of  the  Empire  and  the  Duma  have 
equal  powers  in  legislation  and  in  questioning  Ministers,  but 
these  powers  are  strictly  held  in  check  by  the  autocratic 
power  of  the  Tsar,  whose  authority  is  not  seriously  diminished 
by  the  eight-year-old  Constitution.  The  Council  consists  as 
to  one-half  of  members  nominated  by  the  Tsar  and  as  to  the 
other  half  of  members  elected  for  nine  years,  retiring  in  thirds 
every  three  years.  The  Synod  of  the  Orthodox  Church  elects 
6  members  ;  the  Chambers  of  Commerce  and  Industry,  12  ; 
the  nobility,  18  ;  the  Polish  landowners,  6  ;  the  Universities 
and  the  Academy  of  Sciences,  6  ;  each  zemstvo,  1  ;  and  the 
landowners  of  each  European  province  where  there  is  no 
zemstvo,  1. 

The  Cortes  of  Spain  consists  of  two  Houses,  the  Senate  and 
the  Congress  or  Chamber  of  Deputies.  The  Senate  is  com- 
posed of  (1)  senators  in  their  own  right,  i.e.,  royal  princes, 
grandees  with  an  income  of  £2,400  a  year,  captains-general 
of  the  Army,  the  Admiral  of  the  Fleet,  archbishops,  and 
presidents  of  the  Council  of  State,  Supreme  Court,  Court  of 
Accounts,  Supreme  Council  of  War  and  Marine  after  two 
years'  office  ;   (2)  life  senators  nominated  by  the  Crown  from 
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twelve  categories  of  qualified  persons  ;  (3)  180  elected  sena- 
tors, of  whom  9  are  representatives  of  the  higher  clergy,  6 
of  the  Academies  of  Science,  Arts,  etc.,  10  of  the  Universities, 
and  5  of  the  "  economic  societies  of  friends  of  the  country," 
the  remainder  being  elected  by  the  49  provinces,  each  return- 
ing 3  senators  except  Madrid,  Barcelona,  and  Seville,  which 
have  4  each.  The  provincial  electoral  bodies  consist  of 
provincial  deputies  (who  are  equivalent  to  our  county 
councillors),  representatives  of  town  councils,  and  the 
highest  taxpayers  of  the  provinces.  The  non-elected  mem- 
bers must  not  exceed  the  elected  in  number.  One-half  of  the 
elected  members  retire  every  five  years,  but,  as  a  rule,  the 
King  dissolves  the  elected  portion  of  the  Senate  at  the  same 
time  as  the  Chamber  of  Deputies.  Money  Bills  originate  in 
the  Chamber,  but  the  Senate  has  unquestioned  power  of 
rejecting  or  modifying  such  Bills  as  well  as  any  others  ; 
matters  of  disagreement  between  the  two  Houses  are  referred 
to  a  mixed  committee  of  equal  numbers  of  senators  and 
deputies,  whose  report  is  not  subject  to  alteration,  and  if  it  is 
accepted  by  both  Houses  the  Bill  is  held  as  passed. 

Russia  and  Spain,  whose  Upper  Chambers  consist  equally 
of  elected  and  non-elected  members,  thus  by  a  quaint 
political  paradox  form  a  group  uniting  the  autocratic  and 
democratic  States.  In  the  democratic  States  the  constitu- 
tional theory  seems  to  be  that,  while  the  "popular  "  Chamber 
should  reflect  all  the  passing  gusts  of  opinion  that  sway  the 
electorate,  the  Upper  Chamber  should  represent  that  more 
staid  and  steady  opinion  which  underlies  political  develop- 
ment, so  that  "  advanced  "  views  shall  be  compelled  to 
demonstrate  their  reality  and  strength  before  they  are  taken 
up  into  the  permanent  structure  of  legislation.  With  this 
end  various  devices  are  adopted,  such  as  differences  in  age 
of  members,  differences  in  the  duration  of  the  Chamber, 
differences  in  electoral  area,  differences  in  the  mode  of 
election,  all  of  which  are  intended  to  strengthen  the  rela- 
tively wealthy  classes  and  to  delay  the  action  of  the  Lower 
House.  At  the  bottom  we  may  take  Denmark,  where  the 
Landsting  or  Senate  consists  of  12  life  members,  appointed 
by  the  King,  and  54  members  elected  for  eight  years  and 
retiring  one-half  every  four  years,  unless  the  Chamber  is 
dissolved  by  the  Crown.  There  are  12  electoral  circles,  half 
the  electors  in  which  are  the  most  highly  assessed  taxpayers, 
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and  half  are  deputy  electors  chosen  by  a  majority  vote  of  the 
electors  for  the  Lower  House  ;  but  in  Copenhagen,  which  has 
7  members,  the  direct  electors  are  replaced  by  deputy 
electors  representing  the  same  class.  The  "  commercial 
towns  "  in  a  circle  furnish  half  the  final  electors.  Both 
Chambers  have  an  equal  power  in  legislation  and  finance, 
except  that  the  Budget  must  be  introduced  into  the  Lower 
House.  In  cases  of  disagreement  the  matter  may  be  referred 
to  a  joint  committee,  whose  recommendations  need  not  be 
accepted.  The  great  constitutional  conflict  of  1873-94, 
during  which  the  Government  carried  out  the  fortifications 
of  Copenhagen  by  provisional  Budgets,  ended  in  a  compromise 
in  which  the  Landsting  and  the  Government  were  victors. 
Thereafter  the  power  of  the  Landsting  declined,  as  the 
Folketing  did  not  leave  them  time  to  discuss  the  Budget 
effectively,  and  the  advent  of  a  Liberal  Ministry  in  1901 
marked  the  "  change  of  system  "  to  Parliamentary  govern- 
ment. The  power  of  the  Upper  House  to  mar  the  Liberal 
programme  has  since  been  frequently  exercised,  but,  to  quote 
our  Minister  at  Copenhagen,  "  the  efforts  of  the  party  of 
reform  are  more  directed  towards  obtaining  an  Upper  Cham- 
ber of  increased  Liberal  tendency  than  towards  curtailing 
its  powers." 

The  Swedish  Upper  Chamber  is  composed  of  150  members, 
elected  by  the  County  Councils  and  the  Municipal  Councils 
of  Stockholm,  Gothenburg,  and  three  other  towns  ;  candi- 
dates must  be  35  years  of  age  and  be  assessed  for  income  tax 
on  at  least  £166,  or  possess  property  of  £2,777.  These  coun- 
cils are  arranged  in  six  groups,  and  each  year  one  of  these, 
groups  in  prescribed  order  elects  by  proportional  represen- 
tation members  to  sit  for  the  next  six  years  ;  the  Chamber  is 
thus  permanent  in  character.  In  the  elections  for  councillors 
there  is  universal  suffrage  modified  by  the  attribution  of 
additional  votes  in  proportion  to  the  amount  paid  in  real 
taxes,  so  that  property  is  well  represented.  The  councils  and 
the  Lower  Chamber  are  also  elected  on  the  proportional 
system.  Prior  to  the  Reform  Act  of  1909  conflicts  between 
the  two  Houses  tended  to  increase  owing  to  the  conservative 
character  of  the  Upper  House  and  the  growing  strength  of 
the  progressive  parties.  Both  Houses  have  an  equal  com- 
petence in  legislation  and  finance,  but  financial  disputes  are 
submitted  to  a  common  vote  of  both  Houses  sitting  together, 
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and  in  this  joint  sitting  the  230  members  of  the  Lower 
Chamber  have  the  majority.  It  is  interesting  to  observe, 
however,  that  many  Conservatives  were  reconciled  to  the 
concession  of  universal  suffrage,  because  when  it  was  accom- 
panied by  proportional  representation  they  hoped  to  secure 
sufficient  members  to  give  the  dominance  in  those  joint 
sittings  to  the  more  homogeneous  and  conservative  Upper 
Chamber. 

The  Dutch  Upper  Chamber  consists  of  50  members,  who 
must  be  30  years  of  age,  must  not  have  lost  control  or 
possession  of  their  property,  and  must  either  belong  to  the 
class  of  persons  who  are  highest  assessed  for  direct  taxation 
or  hold  or  have  held  one  of  a  long  list  of  public  appointments. 
We  thus  get  a  mixture  of  the  wealthy  and  the  "  best  " 
citizens.  Members  are  chosen  for  nine  years,  one-third 
retiring  every  three  years,  and  are  elected  by  the  Provincial 
States,  assemblies  which  are  elected  for  each  province  of  the 
kingdom  by  practically  all  citizens  over  25  years  of  age.  The 
Upper  Chamber  has  no  power  to  initiate  legislation  or  to 
amend  Bills,  but  it  has  equal  power  with  the  Lower  Chamber 
to  reject  financial  measures  and  has  exercised  it  on  several 
occasions.  A  Royal  Commission  appointed  in  1905  proposed 
in  1907  that  the  Upper  Chamber  should  have  the  power  to 
amend  Bills,  but  that  if  the  Lower  Chamber  did  not  approve 
of  the  amendments  the  Bill  should  be  returned  to  the  Upper 
Chamber,  with  whom  the  final  decision  would  rest ;  the 
Upper  Chamber  would,  however,  not  have  the  power  to 
impose  amendments  in  respect  of  Money  Bills  or  other  Bills 
originating  in  the  Lower  Chamber,  but  apparently  in  the  end 
would  have  to  accept  or  reject  them.  These  proposals  are 
indicative  of  the  trend  of  public  opinion. 

The  new  Constitution  adopted  in  Portugal  in  the  autumn 
of  191 1  established  a  National  Council  of  164  members 
elected  by  direct  voting  for  three  years,  and  a  Second  Cham- 
ber of  71  chosen  by  the  Municipal  Councils ;  half  the  members 
of  the  latter  retire  every  three  years.  Of  the  working  of  the 
two  bodies  but  little  information  is  forthcoming. 

Norway  and  Switzerland  are  the  two  most  democratic 
States  in  Europe,  and  there  we  find  that  the  Second  Cham- 
bers have  got  very  limited  powers.  In  Norway  all  men  and 
women  of  25  years  of  age  and  five  years'  residence  in  the 
country  have  the  right  to  vote,  provided  they  have  not  been 
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disfranchised  for  receiving  poor  relief  ;  the  women  must  also 
by  themselves,  or  through  their  husbands,  pay  income  tax 
on  about  £23  in  the  towns  and  £18  in  the  rural  districts. 
The  Storting  of  123  representatives  is  elected  triennially, 
the  members  being  resident  voters  of  30  years  of  age  and  ten 
years'  residence  in  the  country.  On  assembling,  the  Storting 
elects  one-fourth  of  its  members  to  form  the  Lagting.  A 
Selection  Committee  proposes  a  list  of  names,  to  which  any 
member  may  move  alterations,  and  the  election  is  usually  a 
party  question.  The  remainder  of  the  Storting  constitutes 
the  Odelsting.  The  Lagting  functions  as  a  revising  Chamber 
for  certain  classes  of  Bills  ;  in  cases  of  disagreement  between 
the  two  Tings  the  Bills,  after  being  twice  rejected  by  the 
Lagting,  are  referred  to  the  Storting  sitting  as  one  House, 
and  then  require  a  two-thirds  majority  to  carry  them. 
Bills  relating  to  finance,  concessions  of  public  utility,  and 
naturalization  of  foreigners  and  motions  criticizing  Govern- 
ment action  come  immediately  before  the  Storting  sitting  as 
a  whole,  and  are  decided  by  a  bare  majority  of  votes.  The 
royal  veto  is  also  limited,  for  if  a  Bill  is  passed  three  times  in 
succession  by  three  Stortings  separately  elected,  it  becomes 
law  without  the  royal  consent. 

In  Switzerland,  where  legislation  may  be  introduced  by 
popular  "  initiative,"  and  where  measures  that  have  passed 
the  National  Assembly  must  be  submitted  to  the  "  referen- 
dum "  on  the  petition  of  30,000  voters,  the  position  of  the 
Upper  Chamber  is  naturally  profoundly  modified.  The 
Council  of  States,  or  Upper  Chamber,  consists  of  44  members 
elected  two  by  each  canton,  according  to  cantonal  laws. 
The  National  Council,  or  Lower  House,  consists  of  167 
members  elected  triennially  by  adult  suffrage  of  the  whole 
people  in  the  proportion  of  one  deputy  for  20,000  electors. 
The  two  Houses  represent  respectively  the  federal  and  the 
national  principles,  and  are  on  a  footing  of  absolute  equality. 
Cases  of  disagreement  are  referred  to  a  joint  committee  of 
both  Houses,  but  if  the  conference  does  not  agree,  or  if  either 
House  does  not  accept  the  proposal  made,  the  measure  has 
to  be  abandoned.  Constitutional  disputes  are  extremely 
rare. 

It  only  remains  to  be  added  that  in  all  the  countries 
discussed,  except  Spain  and  Portugal,  members  of  the 
Lower  House  are  paid,  but  members  of  the  Upper  House  are 
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only  paid  in  Denmark,  Holland,  Norway,  Russia,  Sweden, 
and  Switzerland. 
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